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Executive Summary

This report describes the social and legal
situation of forced migrants who came from
countries outside the European Unéond are
living in destitution in the following EU Member
States: Belgium, Germany, Ireland, Italy, Malta,
Portugal, Romania, Spain, Sweden and the
United Kingdom. Annexes @ntsummaries of
the situation in France, Slovenia and Ukraine.

The basis for the report is a definition of
destitutiomas a situation of lack of means to
meet basic needs such as shelter, food, health

knowledge of the service providers.
Furthermore, many destitute migrants who stay
illegally on the territory fear detention and
removal and for this reason do not try to gain
State support.

Destitute migrants rely on charity for their
survival; families, community members, religious
organisations and NGOs provide support.
NGOs and othecivil society actors have taken
up typical state tasks such as the provision of
shelter, medical care and material assistance,

or education as a c on sirclgding food,éygiené productsandalbtieind.s

policy whib excludes certain migrants from
enjoying basic rights and receiving official
assistance or severely limits their access to such
assistance and, simultaneouskprives them

of any effective opportunity to improve that
situation, resulting in a continudwnial of the
dignity of the person.

The report gives an insight into the meaning of
destitution and its effects on migrants who
suffer from it.

Destitution: A European Wide Phenomenon

Destitution is experienced by a wide variety of
migrants with diffenet legal backgrounds. The
analysis among migrants in the selected
countries identified diverse groups of migrants
who have become victims of destitution. This
can include migrants in the possession of
residence rights.

With respect to the access to cettaights the
situation islsoquite diverseln some countries,
for instance, asylum seekers whose claims are
pending have the right to access the formal

| abour mar ket after a
ti med. I n other <countr
one year. Again in other countries, asylum
seekers must not work if they have appealed
against a negative decision.

Despite this diversity, several common threads
can be discerned throughout Europe. States
have adopted laws and policies that to a large
extent exclud certain groups of migrants from
access to basic social rights. Destitute migrants
have no or very limited access to public goods
and services under law in terms of health care,
employment, housing, financial support and
material assistance such as foawt alothing.
Even if access to goods and services is
guaranteed under law, it is often denied in
practice due to complex administrative
procedures, unclear laws and lack of

1 As the legal situation of EU citizens differs much from
those of third country nationals, the report does not
analyse the situation of the former group. It should be
noted, however, that in some countries such as Ireland a
large group d EU citizens also live in destitution.

Migrants become stuck in a downward spiral of
destitution. It affects their physdi@and mental
health. The risk of being pushed into depression
or ending up on the streets is very high. For
many destitute migrants return is no option.
Human rights concerns, medical reasons, or
practical reasons, such as the unwillingness of
the embassyto provide the necessary travel
documents prevent people from returning.
National laws often recognise a very limited
number of grounds upon which a tidadintry
national may not be removed, but even within
this framework no legal durable solution is
offered (i.e. a residence permit with social
rights).

The European Union ust act

JRS Europe recalls that human rights apply to
every person, regardless of nationality or legal
status. These rights include: right to health care,
right to adequate housinggtit to a minimum
subsistence, right to fair working conditions, and
the right to education.

The ipoliciesnod B Nember Gtatas arei cleagly
ivielating thede enumararights of ghe pffected o d
migrants and cause severe social problems.

JRS appeals to governments B Member
States to immediately change their policies in
order to ensure that everyone has access to
basic social rights such as housingcattbn,
social assistance or work. The European Union,
in turn, must develop stricter regulations forcing
governmets to guarantee access to those
rights. In particular, the European Parliament is
encouraged to set up an investigation into the
situation of dditute forced migrants in the EU
Member States and publicly take a firm stance
on this issue.




Glossary

The fdlowing definitions apply to the terms
used throughout the report:

asylum seeker

A thirdcountry national or a stateless person
who has made an application for asylum in
respect of which a final decision has not yet
been taker?

destitution

A situation oflack of means to meet basic
needs such as shelter, food, health or education

the conditions for sgaor residence in that

countnp.

For the purpose of clarity JRS Europe has
chosen to use the term 0ill e
country nationalsé throughou
addressing the legal situation as this is the term

used in official EU documents. JRS8ope,

however, wants to stress the fact that it does

not support the notions that are strongly

conveyed by using such language: no one is

illegal®

as a consequence of a imggularmged policy which
excludes certain migrants from enjoying basic This report uses the term oi
e e e oo S eSaeyon  legaly staying oty natos with e
and s'}:‘n ltaneously egrives them of an exception of rejected asylum seekers or third
font Imu . u'ty't tiv that ait t'y country nationals within the asylum procedure
(raeseuclt:\r/le %pg%ro%?ilnﬁino 'ggg;’?he gi illituaolfon’ whose stay on the territory is illegal. When a
the ersgon ¢ gnity described situation concerns irregular migrants
P ' as well as rejected asylum seekers and/or
emergency health care asylum seekersvith an illegal stay this is
. . explicitly mentioned.
Health care provided when in need of urgent 'p 4
medical assistance primary health care
final decisionon asylum status Health care provided in the community by
- ) . medical practitioners who have first contact
A decision on whether the theduntry national with patients
or stateless person be granted asylum status o
and one which is no longer subject to an regularisation
effective remedy The act of giving legal residency to an illegally
forced migrant staying thirdcountry national
A person who is living in a country without rejected asylum seeker
hotldlngt tTI’? cou rt ylm?en§h|p -and fc?nnotd A third-country national or a stateless person
e e o o S o ooy o 1o has made an appicaton for asium and
gnity . g¢ against whom a final decision on asylum status
political persecution or other human rights has been reached
violations, danger for life or health, lack of
travel documents, or lack of transport removal/to remove
possibilities The execution of the obligation to return,
illegally staying third-country nationaf namely the physical transportation out of the
Any person who is not a national of the country country
of stay and whose pr esremovatordern t he <countryds
territory is regarded as an llegal stay becaus_e An administrative or judicial decision or act
the person does not fulfil, or no longer fulfils ordering the removal
return/to return
The process of going back t

2 Cf. Article 2 (c) of Council Directive 2005/85/EC of 1
December 2005 on minimum standards on procedures in
Member States granting and withdrawing refugee status
(Asylum Procedures Directive).

3 Cf. Articles 2 (dyand 39 of the Asylum Procedures
Directive.

4 For the purpose of clarity JRS Europe has chosen to use
t he term
throughout the report when addressing the legal
situation as this is the term used in official Eundeats.

JRS Europe, however, wants to stress the fact that it does
not support the notions that are strongly conveyed by
using such language: no one is illegal.

6

origin, transit or another thiwbuntry, whether

5 Cf. Article 3 (1), (2) of Directive 2008/115/EC of the
European Parliament and of the Cdupfci6 December
2008 on common standards and procedures in Member
States for returning illegally staying thicduntry

oi Il egadhtyr ystmyt ingmatotas ifRetdrns Directive).

6 See Picum, oUndocume @dre d
Overview of the International Human Rights Framdwo
of March 2007, on page 5, with explanation why no
reference should not be made to oi

7 Cf. Article 3 (5) of the Returns Directive.

Mi grant s



volunary or enforcec® Return is a very broad
notion and includes removal from the territory.

secondary health care

Services provided by medical specialists who
generally do not have first contact with patients
(e.g. cardiologist, urologists, dermatologists)

toleration

A situation in which the State officially
acknowledges that a removal order cannot be
executed for the time being but does not
provide the person concerned with a residence
permit.

8 Cf. Article 3 (4) of the Returns Directive.




Introduction

Why a
migrants?

report on destitution of forced

All over Europeoffices of the Jesuit Refugee
Service accompany migrants who for good
reasons cannot return to awies of origin but
are completely excluded from social services in
the countries where they are living. These
persons are living in limban an impasse,
without any perspective.

Little has been known about the social and
legal realities of these destitute migrants. Who
are they, what do their lives look like, how do
they cope with this situation, why do they
continue to stay in the countmpen living in
extreme poverty, and what entitlements do
they have under law? A clear picture of this
phenomenon emerging across Europe is
needed, in particular an answer to the question
whether destitution of forced migrants really is
a Europewide phenomnon, and what the
similarities and differences in the various
countries would be.

In 2006 & 2007 the Jesuit Refugee Service
Europe conducted a study that gave first

answers to these questions. The resulting report
Silento

(0We Are Dying
showed for seven cuatuies that there are large
groups of people concerned ndlocumented
migrants, tolerated migrants, failed asylum
seekers, etc.) who because of their-status
have no access or onlyiied access to health
care, housing, educatioagcommodation and
the labour market. The prolonged poverty
leads to despair, withdrawal and depsson.
Human rights become deplemt on legal
status.

In the context of the Advocacy Network on
Destitution of Forced Migrants in Europe
(ANDES), again supped generously by the
Network of European Foundations (NEF) under
their European Programme for Integration and
Migration (EPIM), JRS builds on the previous
study. This completely revised and enhanced
report shall give a voice to those who are often
left urheard. Insight is given ton what
destitution means for those who suffer from it:
how these migrants cope with destitution, how
they are stuck in this situation and what effects
it has on their daily lives and general well
being.

This report aims to makevisible the
phenomenon of migrants living in destitution
across Europe and shows the links between
destitution of migrants and the laws and
policies adopted by national governments. The
collected information demands a change in
European and national lawsé policies. The

ultimate aim of this report is to improve the
lives of destitute migrants by providing
relevant information to policy makers at the
European and national legel

How to use this report

This report is made up of the following three
main pats: ten chapters on the social and legal
situation of destitute forced migrants in the
countries visited (Belgium, Germany, Ireland,
ltaly, Malta, Portugal, Romania, Spain,
Sweden, and the United Kingdom), an
analytical chapter creating a European picture
of destitution and, lastly, a chapter in which the
findings of the study are translated into JRS
policy positions based on human rights law
arguments. In annexes information can be
found on several countries where our general
question on the social andgéd situation of
destitute forced migrants was met with an
answer that reflects a very particular context
(Slovenia, Ukraine, and France).

This report can be used in three ways
depending on the interest of the reader.

First, if the reader specifically wianto know
about tfua bsiltugti nhoé gestitpt migfa@ta g a
particBIar countrythe country chapter can be
examined. A detailed description is given of
the social situation per dimension of destitution
taking the stories of destitute migrants as a
lead, supprted by the information provided
by national NGOs active in the field. The
dimensions of destitution concern health care,
work, financial support, housing, food and
clothing and life planning. Each country chapter
also provides legal background informatiof

the researched destitute migrant groups as
regards their rights in terms of residence and
social rights, as well as a legal overview on
relevant asylum status, the grounds upon which
a third-country national may not be removed
and the possible legahstruments which may
be applied in such situations.

A second way to use this report is to read the
analytical chapter on destitution as a Europe
wide phenomenon for cases where the reader
has a specific interest in the aspects that make
up destitution acss Europe. The common
threads at the European level have been
distilled from the findings per country.

Thirdly, in case the reader wants to know how
to tackle and address the issue of destitution in
terms of advocacy and policy making s/he can

be directedt o JRS Europeds

final analytical chapter.

posi ti



What i s meant by 0dest isituattonsohdestitute migrants and their most
. . pressing needs jn each countt .Aﬁlre ards the
T o g o e ke et Hlidetihdd Yol dlie Rl ah 7t e
abandon someone ' t o nﬁ?ﬁerﬂ]gp rRach was taken whgn,conductlng the
Hence, in the téral senseof the ,WOI’d a ! erv_% s. Ope (?ug%ﬁpﬁé}e a%_ked d'-”mng
o . . j the interview to avoid working with a
destitute person is someone who is left without ) o.nceived reality and to guarantee that the
assistance in a precarious aiton. interviewed migrant himself describes his social
In our context, the definition has three elements:  situation and indicates his major problems and
. ) ) most pressing needs in his life. The social
e Thelack of meansb De st i t uti on quéfichSalraval B $his respect comprised of
lacking the means to meet basic needs of  the following thematic points: (i) the migration
shelter, varmth, food wat er &and Mgidry &nb ledhl status (ii) open questions to
identi jor areas .of cgncern in the life of
* Theconsegque nce 0O flawa St t%e{]in‘%/e vigwe pg;a dp fg?f rmore closely guided
grn I(ej:s/s oSr sten?af[i cfalll Ce;?ggg rréaeyrr?aitn h Oque'stlor%s or areai) of ‘majazoncern to the
groups of r%igrants be():/ause of their (lack  Nterviewed person and the study. Before the
of) resdence status from access to services !n]Eerwe\éjv with a tdestltute n;]'?r"’.‘m took lﬁ)lace.,
e informed consent was sought either orally or in
%r%r:;encisto citizens ah other groups of writing .depe.nding on the preference of the
’ respective migrant.
* No_perspective of breaking the Vvicious  The jnterview guidelines for the JRSiomal
cycle in the near future: staff members and NGO representatives were
developed to receive information about their
Stateds perspectives on the issue of destitution of
migrant groups within the respective country.
Similar topics were addressed as in the
No (No or interview guidelines for detstie migrants, and,
possibility Owr or additionally, specific questions were raised as
to meet residence regards their provision of goods and services
basic needs status to these destitute migrants.
For the purpose of identifying the legal
Poverty situation in which destitute migrants find
themselves, a legal questiame was
R . ) developed to be filled in by local legal .
In short, odestitutiongundesre lefaldfissiotareiéthufmt i on of

lack of means to meet basic needs such as
shelter, food, health or education as a
consequence of a Staee 6 s p o Ixdludes wh
certain migrants from enjoying basic rights and
receiving official assistance or severely limits
their access to such assistance and,
simultaneously egrives them of any effective
opportunity to improve that situation, resulting

in a continuing ehial of the dignity of the
person.

The methodology used for this report

In order to map the social and legal reality of
migrants living in destitution within Eurape
social and a legal questionnaire was
developed.

As part of our methamlogical instrumentspen
interview guidelines were developed to be
used for interviews with destitute migrants,
NGO representatives and JRS national staff
members for exploration of the social reality of
destitute migrants. The interview guidelines
aimedat drawing a clear picture of the social

9 Hannah Lewis, Destitution in Leeds: the experiences of
people seeking asylum and supporting ages. York
2007 (The Joseph Rowntree Charitable Trust), p. 11.

three main areas: (i) status under asylum law (ii)
laws on return of thirdountry nationals with
focud! on®the legal grounds which form an
obstacle to returrand the legal responses, if
any, by the State in such situations (iii) legal
entitlements to access public goods and services
in terms of employment, health care, housing,
financial support and food support in kind
depending on status. The initial two aeam,
firstly, to provide general legal background
information relevant to cases of destitution, and
secondly, to know if and in what way the State
has recognised the various groups of destitute
migrants under its laws. As regards the third
area on legal entitlementsthe social rights
selectedwere thosewhich have a potential to
have an effect on the destitute situation.

Limitations of the study

The countries in which cases of destitution are
examined are limited to where JRS has
national offices, or, ithe case of Spain,
similarly working agencies are active.
Consequently, not all countries within Europe
are covered and the report is limited in its
outreach. However, the distribution of JRS



national offices includes a variety of factors
that take into acount different contexts in
which destitution of the forcibly displaced
occurs in Europe: various legal systems; various
traditions of asylum legislation; various
traditions of social security systems; various
migration and immigration histories, includin
forced migration; and a geographical
distribution across Central, Southern, and
Western Europe with some cases from Eastern
Europe.

Further, the conducted research was also
limited to the cities where JRS has national
offices. No interviews were conductavith
destitute migrants who were living faraway
from these cities. For this reason, the specific
situation of living in destitution in rural areas is
left unexamined.
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Identifying and arranging access to destitute
migrants took place through the natiod&S
offices or partner organisations. The overall
majority of the destitute migrants interviewed
are beneficiaries of JRS national offices, or
else, they benefit from the services provided
by other NGOs collaborating with JRS. The
situation of those defstie migrants who do not
receive any form of support from NGOs or
other institutions or charity organisations might
not be fully reflected in this report.

The editorial deadline of this report was
February ¥ 2010. Until specified differently,

informatim is as known on this ddg.the same

way, all websitelinkshave been checked on
this day.



Case Studies in Belgium

1. Case Study
1.1. A Typical Case

0 Jeff, male asylum seeker in appeal at the
Council of State, from the Democratic Republic
of Congo, 42 yars oldd

Jeff left the Democratic Republic of Congo in
1992, at the age of 28, with the aim of

studying abroad. As the Democratic Republic
of Congo (former Zaire) and Belgium have a
common colonial history, he had the idea to
study management in Belgiukdditionally, his

family had personal contacts within Belgium. He
migrated legally to Belgium with a student visa.

Jeff felt welcomed in Belgium. His first
impressions were positive and he appreciated
very much the democratic society and the
higher livingstandards. During the first few

years, he established a network of students
and intellectuals. After three years in Belgium,
he received his diploma in management and
took up a second study in development and
management.

Everything was going well for Jeftintil he
started to have medical problems in 1999. He
was having problems with his lung, which led to
other medical problems. From that moment
onwards hefell into a downward spiral. In
1999 he was unable to participate in the
exams because of his illsedis student visa
was dependent on study results. However, he
was convinced that the immigration office
would not withdraw his student visa since he
could show a medical certificate stating that he
was not able to sit the exams. Nevertheless, the
immigraion office withdrew his student visa.

From this moment Jeff was illegally staying in
Belgium and found himself stuck in his situation.
Jeff states: ol was
because of the unstable political situation and
the outbreak of violence6 At t hat ti
was shattered by civil war. The civil war and
unstable political situation continued. For Jeff,
who belongs to an ethnic tribe that was
threatened, the return to Congo was

i mpossible. Jeff was a

Jeff managed ¢ remain unnoticed by the

Belgium authorities for the next 3 years. In
2002, he was caught by the police at the

university and put into administrative detention
for 4 months. During his stay at the detention
centre, he was informed of the possibility of
applying for asylum. The asylum authorities
refused his asylum application. Jeff was
released from detention because he reached
the maximum period of detention. In addition,
the Belgian authorities did not get the

necessary travel documents from the embassy
of the DRC to remove him.

Upon his release he received an order to leave
the territory within 5 days. At the same time,
Jeff decided to appeal at the Council of State
against the refusal of his asylum claim.
Simultaneously, Jeff applied in 2002 for
regulaisation as a result of his medical
condition. Jeff was still having serious problems
with his lung.

Since the loss of his student visa, 7 years ago,
Jeff has been living in a destitute situation with
an insecure stay in Belgium, and suffering from
an ilhess. He feels very frustrated about the
past 7 years, as he could have finished his
studies by now or developed himself in another
way . According to
taken away. | do not see a chance to get back
a normal life. | also wanttgt ar t a
Jeff lost his private accommodation after he
was released from detention. His former
landlord confiscated all his belongings to put
pressure on him to pay the rent for the four
months he had been in detention. Jeff was not
able to pay hisdebts. He ended up being
homeless: most nights he slept at the railway
station to be protected against rain and the
cold weather.

Jeff is not allowed to take up employment in
the formal labour market and also does not
receive any form of financial suppdrom the
State. He copes with the situation with support
from NGOs and other civil society actors
providing food, clothing and medical
treatment. Daily he visits a soup kitchen run by
NGOs. According to Jeff, this givens him some
structure and referenceomt during the day.
He also tries to survive by taking up stiertn
jobs in the informal market. However, this does

u n adt prévide him witheehough onkyao niedt Ris

basic needs: he only earns around 15 Euro per
g, , t he DRC

Jeff remains very depressed. He expected

be able to obtain a degree and return back to
DRC. This did not happen. He feels very lonely.
As b ig Rk participatingrin gny shared sogial
activities during the day, as he used to while
studying, he feels like he is being pushed
outside of societyde has nothing left anymore:
he carries all his personal belongings in a
plastic bag. He tries to stay informed about
politics. However, in many aspects Jeff has lost
his seHesteem and is desperate about his
situation. All his hopes resh obtaining a
residence permit to start his life again:
OEverything depends o
applications. | am waiting to get an answer. |
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am not very optimistic about my future but |
cand6t do angthing but

1.2. Context of the Case

The story told by Jeff gas an insight into the
elements of destitution that may apply to
rejected asylum seekers who have appealed
against the negative decision of the asylum
authorities before the Council of Stétel e f f
story is also similar to stories told by definitely

rejected asylum seekers who have reasons to

10 |f a foreigner applies for asylum in Belgium, his/her
application will be registered by the Foreigners Office
(in original languageOffice des Etranger/ Dienst
VreemdelingenzaBewho, as a first step, will examine
whether Belgium is responsible for examining the
application under Dublin Il rules. If this is the case, the
Foreigners Office transmits the application to the
General Commissariat for Reéep and Stateless
Persons (hereinafter
language: Commissariatgénéral aux réfugiés et
apatrides Commissariagfeneraal voor deluchtelingen
en de staatlozgnThe CGRA is entrusted with deciding
upon an asylum claim #te first instance, and a special
administrative tribunal, the Council for Foreigners'
Di sputes (hereinafter
language: Conseil du contentieux des étrangers/Raad
voor Vreemdelingenbetwistinngen entrusted with the
examinaibn of appeal against CGRA decisions. CCE
decisions can be appealed to the Council of State (in
original languageCons ei |
the higher administrative court. Since June 2007, the
procedure at the Council of State has changed in
foreigners affairs: first
decision on the admissibility of the appeal), and if
accepted the Council of State will decide on the merits
of t he appeal . Thi s
admissibility has as a clear objective to regluthe
duration of the appeal before the Council of State. The
Law obliges the council of State to decide about the
admissibility of the appeal within 8 days. Only a small
percentage of the appeals are successful at the stage of
admissibility. This reforthas thus induced a sharp
decrease in the number of rejected asylum seekers who
will remain a long time in the situation of appeal at the
Council of State. Moreover asylum seekers may be fined
if the appeal is considered by the Council of State as
being ahkusive: this measure has a deterrent effect. The
appeal at the Council of State has no suspensive effect:
it means that asylum seekers in appeal to the Council
will be illegally staying at the territory and subject to
removal.

Before June 2007, the asylumopedure was divided
into an admissibility and a determination phase. The first

decision on an asylum claim was taken by the Foreigners

Office which examined whether an asylum claim could
be declared admissible; the CGRA examined the case in
the second itence and appeal could be made the

Council of State. In the determination phase the CGRA

examined the asylum claim on its merits and decisions

could be appealed to the Permanent Refugee Appeals
Commission (in original languageCommission
Permanente de Rars des Refugiéd/aste Beroeps
commissie voMuchteling@rin the second instance and
final appeal to the Council of State. At the beginning of
2009, a good number of asylum seekers who introduced
an appeal at the Council of the State in the framework
of the former asylum procedure, have still not received
a final decision. For example, as of 30 September
2008, 3973 persons who had introduced an appeal at
the Council of State within the former procedure were
still hosted in reception centre for asylweksrs. By
comparison only 304 persons having appealed to the
Council of State in the new procedure were hosted in
reception centres.
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apply for regularisation. Asylum seekers who

wheve tappealed at the Council of State are

irregularly staying on the Belgium territory.

In Belgium interviews were also conducted with

rejected asylum seekers and irreguinigrants

who have applied for regularisation. The
factors which combine
of other thirdcountry nationals interviewed

S are: having no or limited legal entitlements

leading to the inability to meet basic needs,
reliance on chasitfor survival, being socially

excluded, t he
presence on the territory, and having no way
out of destitution. However, what makes the
case of definitely rejected asylum seekers and

irregular migrants distinct from asylum seekers

in appeal to the Council of State is that they
are left without any form of social support
provided by the State. Asylum seekers in

St ateds

Jef fds

awar ¢

&pbeal & the Touhtifdf State havR the Figh fo" 2!

receive continued social assistance (through

housing in a reception centrggt, according to

the NGOs spoken to, there are cases of asylum

segkers in, appeal whoe due t?r gheir, %trgm% al

fear of removal, do not benefit from their ri

to receive social assistance.

The stories told by the interviewees provide

do Et)ahatisRa ad insight irfid the diweof thirdcountry nationals

living in abject poverty and left without any

fgrm of ispcial support, SURplementary andi ¢ «

background information was provided by
various NGOs working directly with these

detitdte Groubs. B this Bk Severdl"common

elements aa be discerned which are typical
for third-country nationals in a similar position.

The following general elements can be taken
from Jeffds case that
destitution.

No or limited entitlements leading to the inability

to meet basiceeds

Jeff does not receive any social support and is

living on the streets. He does have access to

health care and frequently visits a doctor. Jeff
is not allowed to access the formal labour
market and is forced to occasionally take up
irregular employmen

Asylum seekers who appeal at the Council of
Staté! against a negative decision reached by
the asylum authorities have, in principle, a right

to material assistance such as housing, food

and other material essentials. However,
material assistance is pnprovided if the
asylum seeker in appeal during the

admissibility phase resides at a designated

reception centre. For some of these asylum

seekersthe fear of removal is so great as a
result of their illegal stay on the territory that
they are preventedrom staying at a reception

11 The Council of State is the Supreme Administrative
Court of Belgium.

create



centre and benefiting from state support. Thus,
in practice they miss out on social support.
Asylum seekers in appeal to the Council of
State, as long as they remain in the designated
reception centre, do have the right to asces
health care in a similar way as asylum seekers
who are in an earlier phase of the asylum
procedure Howevey asylum seekers in appeal
at the Council of State are not entitled to take
up employment in the formal labour market.

Reliance on charity for gua¥

Jeff is sleeping at the railway station. He visits
NGOs for food, clothing and medical
treatment.

Some of the asylum seekers in appeal to the
Council of State during the admissibility phase
have such a high fear of return that they do not
exercise thie right to material assistance and
are forced torely almost entirely on charity for
survival. Some manage to find an irregular job,
but this is often not enough to meet all the basic
needs. They rely on their social networks,
family and NGOs for their suival. The
material support concerns housing, food,
clothing, and medical services.

Social Exclusion

For Jeff his social life changed abruptly when
he lost his residence status. From that moment
on he had to live a hidden life. From being a
student, Jefénded up in detention and then on
the streets. Jeff is not allowed to access the
formal labour market and has little social
contacts anymore. His contacts are limited to
NGO workers and homeless people.

Destitute asylum seekers in appeal at the
Council b State become very isolated from
Belgian society. From first being in the asylum
procedure with a legal status, they end up in
an irregular situation. In several cases fear of
the authorities prevents them from claiming
their entitlements to continued Eup. Asylum
seekers in appeal to the Council of State are
not entitled to access the formal labour market.
This leads to evemgreater exclusion from
society.

The
territory

Stateds awareness

Jeff had been detained for four montiBuring
this period the Belgian authorities did not
obtain a o0l aissez
his forced return to the DRC. Jeff has appealed
to the Council of State against the refusal of
the administrative authorities to admit his
asylum claimAdditionally, he also applied for
regularisation. He ihusstill within the Belgian
system.

Asylum seekers who have appealed against
the negative decision of the asylum authorities
have made themselves known to the authorities

pas s efgplarsalon is comparagie i '”ts%me

by submitting their appeal. Thare within the
asylum system and the Belgian authorities are
aware of their presence on the territory. Under
Belgian law an appeal at the Council of State
does not have suspensive effect. This means
that these asylum seekers are subject to
removal.

No way out of destitution

Jeff feels stuck in his destitute situation. Not
only does he haveno financial means to take
care of himself, he also feels very vulnerable
because of his irregular status. Jeff cannot
return to the DRC, not only because of the
unstdle situation and threat of persecution but
also because he feels that his medical situation
prevents him from returning.

Several asylum seekers with an appeal at the
Council of State are forced into destitution
because of their irregular status. Retgyriim
their home countries is not an option for them.
Some of these asylum seekers in appeal have a
fear of ill treatment upon return, which is shown
by the fact that they would rather live in
insecure housing conditions or on the streets
than be in a recefion centre andat risk of
removal. It should b&oted againthat this
group of asylum seekers considers that despite
their irregular status they are still within the
asylum procedure. Theystill have the
expectation that their claims to asylum will
ultimaely be accepted and protection will be
offered. Return in such a situation is not a
viable option for them.

2. Comparable Cases of Destitution

Applicants for regularisation: finally rejected
asylum seekers and irregular migrants

During the country visit telBium, interviews
were also conducted with definitely rejected
asylum seekers and irregular migrants who
requested regularisation under Belgian law.
The fact that they applied for regularisation
does not alter their status. In other words, their
stay onthe Belgium territory remains illegal.
The reasons why regularisation has been
requested diffey from medical reasons, to

BrgctlcQI r@a§ops ﬁuphe §Se W% eresp@qglve t he

ooperatl

embassyo

The destitute situation of rejected asylum
seekers and irregail migrants who applied for

cases of asylum seekers’who have
appeal at the Council of State. However, their
legal situation is worse since they do not have
the right to receive any kind of sociappart
from the state. Yet, they are also bound by the
same common five elements; having no or
limited legal entittements leading to the
inability to meet basic needs, reliance on

12 Articles 9bis and 9ter of Law 15/12/1980.
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charity for survival, being socially excluded,
the Stateds gresence ondhes
territory, and having no way out of destitution.
The differences in the social and legal situation
specific for this group, compared with asylum
seekers in appeal, wil be discussed
accordingly.

Limited entitlements leading to the inalbdit
meet basic needs

Similar to asylum seekers with an appeal
pending at the Council of Statthe stay of
definitely rejected asylum seekers and
irregular  migrants who applied for
regularisation remains irregular. The fact that
they have applied for reglarisation does not
alter their status or confer them with certain
entittements. Asylum seekers in appeal,
definitely rejected asylum seekers and
irregular migrants who applied for asylum are
not entitled to access the formal labour market.
Compared to adym seekers in appeal,
definitely rejected asylum seekers and
irregular migrants have more restricted access
to health care. This
car e. Omore ar imgoeant difference is
that in principle definitely rejected asylum
seelers and irregular migrants do not have any
rights to receive material assistance. The right
for definitely rejected asylum seeker®
receive social support such as housing and food
ceases when the period given to leave the
territory has expired. However h¢ law
foresees 4 situations where reception (housing
and food) may be pursuédl These are: 1)
medical reasons (in this case the foreigner must
produce a medical certificate and the proof
that he asked regularisation for medical
reasons (art. 9ter of Law5112/1980); 2)
other reasons of absolute necessitg) family
unity (right to stay with the husband/wife,
partner, parents or children who do still have
the right to reception within the asylum
procedure); 4) during the preparation of
voluntary return.

Irregular migrants are generally not eligible

for social support. One exception is definitely
rejected asylum seekers and irregular migrants
with children: they are entitled to remain in
reception centres. However, given the fact that
fear of detention andemoval is so high, some

do not to exercise this right in practice. The

13 Article 7 of Law 12/01/2007 on reception of asylum
seekers and other categories of foreigners.

14 Instructions given by Fedasil (the federal agency
responsible for the reception of asylum seekers)
released on 23 January 2008 foresees the following
cases ofbsolute necessity: 1) when the foreigner asked
a prolongation of the order to removal in view of
finishing the school year; 2) lack of documents necessary
for the return; 3) statelessness; 4) from thendnth of
pregnancy; 5) the foreigner who asked for
regularisation on the basis that he/she is the parent of a
Belgian child

14

extremely limited entitlements under Belgium

dafv reshblte in rthe situation that definitely

rejected asylum seekers and irregular migrants
who have applied for regularisation are
sometime unable to meet their basic needs
themselves.

Reliance on charity for survival

Since definitely rejected asylum seekers and
irregular migrants who applied for
regularisation are not entitled to receive any
kind of material or financial assistandbeir
reliance on charity for survival is higher when
compared with asylum seekers in appeal to the
Council of State. A large number of this group
reside in reception centres. Some of them who
appealed to the Council of State in the
framework of the former asytu procedure
evenreceive financial support.

Social Exclusion

The level of social exclusion for this group is
similar to that experienced by asylum seekers
who lodged an appeal at the Council of State.

i SHowelvem iséme drredular migtatitgveho founthe d i c a |

themselvesn an irregular situation from the
beginning of their stay in Belgium were
already isolated from society.

The
territory

Sawarenes$ of their presence on the

By submitting a request for regularisation,
definitely rejected asylum seekers and
irregular migrants are known to the Belgian
authorities.

No way out of destitution

Defiritely rejected asylum seekers and
irregular migrantssometimedlive in abject
poverty and are desperate about the situation
they find themselves in. Their only hope for a
changefor the better is that their request for
regularisation will be recognised. Yet these
procedurescan take several years during
which they are subject to removal. Many
rejected asylum seekers are afraid of ill
treatment upon return. Applicants for
regulaisation may have various reasons why
they are unable to return and want to stay in
Belgium, these reasaimss recognised by case
law 8 may be: medical reasons, the practical
impossibility of return (i.e. of a factual or
administrative nature), specialstieith Belgium,
statelessness or being the victim of human
trafficking.

3. Relevant Status under Asylum Law

This section will provide a short description of
the relevant asylum status under Belgium law.
This is useful in providing general legal
background iformation for cases of asylum

seekers in appeal to the Council of State,



rejected asylum seekers and irregular migrants
who applied for regularisatiot®.

3.1 Relevant Asylum Laws

The most relevant regulations on asylum in
Bel gi um ar e contained
15/12/1980 concerning the access to the
territory, the residence, the settling and the
removal o fl6 (oftem reéeireg toeas s 6
the Belgian Foreigners Act).

3.2 Asylum status

Belgium offers three forms of protection:
refugee status, subsidiary protection dan
temporary protection.

Recognised Refugee

The regular refugee stafids is issued in
accordance with Art. 1 A (2) of the 1951
Refugee  Convention which has been
incorporated in Article 48/3 of the Belgian
Foreigners Act.

Persons under Subsidiary Protection

This form of protectiorwas introduced in
October 2006 and can be issued to third
country nationals or stateless persons who do
not qualify for refugee status, who cannot
benefit from Art. 9ter of the Belgian Foreigners
Act and for whom there are well doded
reasons to believe that, in the case of returning
to the country of origin, respectively to the
country where he/she has his habitual
residence, he/she will be exposed to a serious
risk, and who cannot or, due to this risk, obtain
the protection of Hat country. The following
serious risks are recognised:

e death penalty or execution

e torture or inhuman or degrading treatment
or punishment

e serious threat to a pers@nlife by reason
of indiscriminate violence in situations of
international or internarmed conflict®

Persons under Temporary Protection

Temporary protection may be offered under
Belgian law to thirecountry nationals who are
granted temporary protection on the basis of a
resolution by the EU Council pursuant to EU

15 Legal questionnaires were completed by legal experts
from Caritas international Belgium, Centre pour I'égalité
des chances et la lutte contre le racisme, an/dems
Minderheda Centrum (VMC).

16 Qriginal language: Loi du 15/12/1980 sur I'accés au
territoire, le séjour, I'établissment et I'éloignement des
étrangers.The last change to this law were brought by
the Law 15/09/2006 and entered into force in June
2007.

17 Qriginal nguage: Réfugié reconnu.

18 Articles 48 to 49/2 of Law 15/12/1980.

19 Article 48/4 of Law 15/12/1980.

Directive 2001/55/EC%* The instrument of
temporary protection is regulated in Art.
57/29 to 57/36 of the Belgian Foreigners Act.

Persons to be authorised to stay because of
serilouns meqic%l reasons EAQ' V%/)ter) of

According to Art. 9ter of the Belgian Foreigners
Act, the foreigner whe u f f e r an illfesso m
which constitutes real risk to his life or his
physical integrity or a real risk of inhuman or
degrading treatment should there not be an
adequate treatment in his country of origin or his
country of residente c an apply
authorization of residence.

The procedure has two phasddrst is the
admissibility test: The Aliens Office checks if the
person has an identity document, no criminal
record, and if the file is complet® the second
phase, a doctor will enquireas to the
seriousness of the illness and the possibflity
receiing adequate medical treatment in the
country of origin. During the admissibility
phase, the o09ter
in a reception centre. If his application is
declared admissible, eh will be given an
dOattestation of mat ri
precarious permit of residence (to be renewed
every 3 months) but which entitles the applicant
to receive social assistance from the Social
Welfare Office.

4. Removal of lllegally Staying Third
Coutry  Nationals:  Obstacles,
Practice and Solutions

This section briefly discusses the recognised
obstacles to removal in Belgian law, the
possible legal solutions in such cases and the
implementation of the laws on return in
practice.

4.1 Grounds for NoARemonal

Besides the grounds for a@moval that lead

to refugee status, subsidiary or temporary
protection, the Belgium administrative practice
recognises on a discretionary basis other
obstacles to removal that prevent the third
country national from leavingBelgium.
Discretion is left to the authorities to decide
whether these obstacles lead to a prolonged
stay or residence status.

The following
recognised:

practical obstacles are

e Lack of required travel documents

e No (safe) travel route to country of origin

20 Council Directive 2001/55/EC of 20 July 2001 on
minimum standards for giving temporary protection in
the event of a mass influx of displaced persond a
measures promoting a balance of efforts between
Member States in receiving such persons and bearing
the consequences thereof.
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e Unsafe country of origin (i.e. existence of
international or internal conflict).

Other obstacles identified under Article ai
the Law 15/12/1980 and Article 7 of the Law
12/01/2007 on reception of asylum seekers
and several Circulars, of which the most
important ones are

e School enrolment: Section 2 of Circular
letter of 29/04/2003 related to the
removal of families with children enrolled
younger than age 18& Intervention of the
police services in sch@bls

e Thirdcountry nationals who are the non
separatel spouse of a Belgian man or
woman?; and, related to thisfamily ties
with a Belgian child or partner: Circular
letter related to approval of authorisation
of residence on the basis of cohabitation

within the scope of a permanent
relationship, 30/09/20063
e A thirdcountry national who is the

caretaker of a child legally residing in
Belgiure?

Legal Solutions in case of Obstacles to
Removal

Short and medium
Suspension of removal

4.2

term legal solutions:

An illegally staying thirgtountry national on
Belgium tertory who received a removal
order can apply for a prolongation of the
removal order: a seal |l ed
Removal . 6 Thi s
exceptional circumstances and is not explicitly
communicated. It is a matter of practice and at
the dicretion of the authorities. This instrument
could be used in cases where thiointry
nationals cannot be removed due to the
existence of temporary obstacles such as
medical problems and lack of necessary
documents that are expected to be provided
shory. Suspension of the removal order
bestows few rights: the assurance of-non
removal before the date given and the right to
receive financial or material assistance. The
duration of the suspension of the removal order
depends on the individual case. It reagrom

one to three months.

Long term legal solution: Residence permit under
exceptional circumstances

21 Qriginal language: Point 2 de la Circulaire du
29/04/2003 relative a I"éloignement des familles avec
enfant(s) scolarisé@ moins de 18 and Intervention
des services de police dans les écoles.

22 Article 21(3) of Law 15/12/1980.

23 Qriginal language: Circulaire relative a I'octroi d"une
autorisation de séjour sur la base de la cohabitation
dans le cadre d"une relation dunie du 30/09/2006.

24 Article 21(2) of Law 15/12/1980.
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Under Article 9bis of Law 15/12/1980 a
third-country national is offered the possibility
of regularisation by means of a residence
permit under excepihal circumstances. The
issuance of such a residence permit is at the
discretion of the relevant authorities: no
automatic right is derived from it. Exceptional
circumstances must exist where it is impossible
or extremely difficult for the thirdountry
national to return to his/her country of origin.
Examples of exceptional circumstances already
identified in the Belgian case law are: practical
impossibility to return (i.e. of a factual or
administrative nature), statelessness, those who
are victims of adng asylum procedure (i.e.
generally 4 yeas or 3 years for families with
children between 6 and 18 attending school),
special ties with Belginor a Belgian citizen,
and the thirdcountry national being a victim of
human trafficking. Additional critereave only
recently been established upon which a
residence permit might be issued on the
grounds of exceptional circumstartées.

Assessing the request for regularisation is done
without the applicant present. The duration of
the whole procedure ranges frobetween 1
and 2 years, but certain applicants must wait
up to 3 years. In principle, the request for
regularisation does not affect the legal status
of the applicant. Thus, illegally staying third
country nationals who have requested
regularisation are 8t subject to removal. The
period for which such a residence permit is
issued can either be date limited or of an

- 0 Su s p einyéfinite Nimesedle. Most of the time, the
i nstr umesidnce pePmit i@ Mirhitéd inUdu@tibn ahdn

assorted with conditions (re employment,
formation,d ent i fi cation é) .
are fulfilled, then the residence permit is
prolonged.

5. Dimensions of destitution

Thissectionwill give a detailed overview of

what it means to be destitute for asylum
seekers who have appealed against a decision
reached upon their asylum claim and illegally

25 In March 2008 the founding agreement of the new
government foresaw that a circular letter would make
public the criteria the administration should follow for
regularising undocumented migrants whaveh
developed strong ties with Belgium. For a long time,
despite a lot of pressure from civil society and the
undocumented migrants themselves, no circular was
published, and many applications which would be
possibly successful under the new rule weresdistn
Only more than one year later, on 19 July 2009, the
parties supporting a
agreed finally on a set of new, but rather narrow
criteria ( Nnstructi on relative
article 9, 3 eetlaladsurlds ét@mgers c | e
See www.dofi.fgov.be/fr/Instructions_9_3.pdf The
Council of State, however, has rescinded these
instructions by decision of 11 Dec. 2009 on the ground
that there vas no sufficient legal basis for them in the
relevant laws. At the moment, decisions are made on a
caseto-case basis.
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staying thirdcountry nationals who have
applied for regularisation.lt is based upon

information provided by the interviewed
persons from the focus group, as well as

additional information provided by JRS
Belgiumand other NGO$®

5.1 Health

ol am depressed and |

problems will be solved. | have lung problems. |
feel fragile. It is winter and | am sleeping in the
streets. | go to Médecins Sans Frontieres to ask
for help. o

d male asylum seeker in appeat the Council
of State, from the Democratic Republic of
Congo, 42 years ol®

Access to health care

Asylum seekers who have appealed against a
negative decision on their claim have access to
health care through the reception centre or the
Social Welfare Office2” where they are
registerec®® In theory, these asylum seekers
can still benefit from public health insurance
and can access health services on an equal
footing to Belgian citizens. In cases where the
Social Welfare Office did not register an
asylum eeker for public health insurance,
medical treatment may be received upon
approval by the Social Welfare Office or
reception centre. In these situations an
agreement of payment is reached with the
medical care provider. These procedures are
very complex ad obstacles exist in practiée.

Rejected asylum seekers and irregular
migrants, including those who have applied for
regularisatio? have the right to receive
ourgent medi cal carebo
Decree of 12 December 1998. Urgent
medical care carbe both of a preventive or
curative nature and can be given in ambulant
care or at the hospital. The exact meaning of
the term leaves room for discussion. However, it
is ultimately the medical staff that decides
whether medical care is needed and urgent.
Examples of urgent medical care are: an
operation, childbirth or examinations necessary
for diagnosis. Irregular migrants are entitled to

26 Legal questionnaires were completed by legal experts
from Caritas international Belgium, Centre pour I'égalité
des chances et la luttentre le racisme, and thaams
Minderheden Centrum (VMC).

27 Qriginal language: OCMW (Openbaar Centrum voor
Maatschappelijk Welzijn) / CPAS (Centre Public
d"Action Sociale).

28 Pursuant to the Organic Law of 8 July 1976 on Public
Social Welfare Centres

2% For more information
access health care. o6

30 In accordance with Articles 9bis and O9ter of Law
15/12/1980.

31 QOriginal language: Arrété royal relatif a l'aide
médicale urgente octroyée par les centres publics
d’aide saiale aux étrangers qui séjournent illégalement
dans le Royaume (M.B. 12 Decembre 1996).

see t

receive urgent medical care free of charge in
case they have insufficient financial resources.
In principle, accessinghet health treatments
requires payment.

In cases where a doctor provides medical care
to an irregular migrant, the costs can be
reimbursed through a complex administrative
pr@cedure t the Social Welfare Centre. The
mé&ditdl Rare p Vi8r s re"(‘f réd"to udhd
0oCertificate of Urgent
irregular migrant that is necessary for a
repayment of the medical costs by the Social
Welfare Centre. Normally, the irregular
migrant first has to obtain such a medical
certificate from the doctor and givi¢ to the
Social Welfare Office before medical
treatment is received. Only in urgent cases can
the certificate be obtained after the medical
treatment has been received. The irregular
migrant has to hand over such a medical
certificate to the Social Welfar Office which
decides upon the agreement of payment
between the Centre and the medical care
provider. Article 4 of the same Royal Decree
stipulates that the information stated in the
medical certificates is confidential and will only
be used for the purpse of reimbursing the
costs and never for other purposes such as the
disclosure of identity to the relevant authorities.
In addition, medical professionals are bound
by their professional discretiéh.

Generally, health insurance is requireth
access medit services without payment.
Irregular migrants are in principle not eligible
for public health insurance. In theory, irregular
migrants can also seek insurance through a
private insurance company, but given the high

coste ipvelyed thisyignot & real pugsh v a |
Barriers to access health care

The findings show that although asylum seekers
in appeal, definitely rejected asylum seekers
and irregular migrants who have applied for
regularisation have certain rights to access
health carethe exercise of thisight is often
denied in practice. As identified in the
interviews, the main obstacles to receiving
medical treatment are:

Lack of information among
nationals and medical staff

thaduntry

The Belgian system of reimbursement of
medical treatment is vegomplex. Manyhird-

country nationals who could obtain medical
assistance do not exercise their right to medical
care, simply because they do not know about

the npssikilitys dhese oRersgnsa often ¢gos tot o

32 The NGOs spoken to did not know of any cases where
the medical staff did disclose the identity of irregular
migrants to the immigration authorities.
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NGOs, such as Meédecins du Mdéhade
(hereinafter referred d as MDM) who offer
free medical treatment, although they might be
entitled to have the costs of medical treatment
covered by the Social Welfare Office or the
reception centre. There is a lack of knowledge
both on the side of the thigbuntry national
and on the side of many doctors who do not
think the current health system for taindntry
nationals is transparent and who do not know
what their respective roles ate.

Complex  administrative and

differences in application

procedures

Individual Social Wére Offices apply the
healthcare rules differently. This is another
obstacle that limits access to health care for
third-country nationals. According to MSF, the
implementation of rules on health care for
third-country nationals varies not only from city
to city, but also from district to district within a
given city. Brussels has 19 different districts
and the application of the law differs
depending on which Social Welfare Office
processes the request. These differences are
caused by the level of autongnteft to the
Social Welfare Centre and the use of vague
terms and notions in the legislation (for
example the lack of definition of the term
ourgent medi cal cared)
health care not only depends on entitlements
under law but also on ¢hinternal organisation

and policy of the respective Social Welfare
Centre. According to MSF, one Social Welfare
Centre may issue a
for three months listing the General
Practitioners and pharmacists that can be
consulted, whilermther Social Welfare Centre
does not provide any information about which
health providers may be consulted, leaving the
third-country national at a loss.

MSF reports on the illogical structure of the
current system: rejected asylum seekers and
irregular migrants havdirst to consult a doctor

to prove that they are ill and in need of
medical care in order to get a medical
certificate to be given to the Social Welfare
Office. After that, they visit the doctor again
for treatment.

33 Informationon Médecins du monde (MDM) may be
found onwww.medecinsdumonde.be
Until September 2007, Médecins Sans Frontieres (MSF),
an international humanitarian aid organisation that
provides emergency medical assistatocpopulations in
danger in more than 70 countries, was offering free
medical care at MSF clinics in Antwerp, Brussels and
Liege. At the beginning of 2009, the free clinic in Liége
has been closed, the one is Brussels has been taken over
by MDM and the pe in Antwerp will be soon handed
over to MDM.

34 For this reason, MSF ran a project aimed at informing
the general practitioners
Cared6 and the related
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The way the relevant ledgdion is implemented
differently by each Social Welfare Centre is
also an issue of concern for the doctor
providing the service. Before actually providing
the medical treatment, the doctor himself has to
find out which Social Welfare Centre is
responsibleand the exact legal status of the
patient. As the procedure is time consuming,
some doctors prefer to provide a free
consultation or treatment. MSF noted that the
failure of the public health system to provide
healthcare to thirgtountry nationals is ofte
felt by the medical practitioners.

Duration of the administrative procedure

Another issue of concern is the duration of the
administrative procedure. It takes a long time
for the Social Welfare Centre to get all the
necessary relevant information to citke
whether or not, and to which extent, the third
country national in question qualifies for
medical assistance. During this process a doctor
and a social worker are involved in
determining the medical need as well as the
social and legal status. If tigocial Welfare
Centre does not issue a health certificate
allowing medical treatment for a certain
period of time, the request for reimbursement
has to be done for every single consultation.
Healtpl— EO%Jitignf ore. access
Asylum seekers in appeal to tl@uncil of
Sate who are residing outside the reception
centres, definitely rejected asylum seekers and

regularisation have great difficulties in
maintaining a healthy lifestyle. In 2006 MSF
was very concerned about the living conditions
of these groups because of the impact it has on
their healtPFr. MSFreferred to shelter, food
and working conditions as the most important
factors. In particular those who have no secure
and fixed housing are vulnerable to certain
diseases and a deterioriaig health condition.

Destitution leads in some cases to malnutrition,
which weakens the physical condition severely.
Furthermore, asylum seekers in appeal,
definitely rejected asylum seekers and
irregular migrants who are engaged in
irregular working actities are exposed to
unhealthy and unsafe working situations.

According to MSF, access to the health care
system for thirgountry nationals does not
promote the prevention of illness. Irregular
migrants, asylum seekers in appeal and
definitely rejectedasylum seekers in precarious
situations are more likely to negate the first
symptoms of a disease to avoid the opaque
and bureaucratic public health care system. This
delay in seeking medical aid has negative

% The bbservatiens made Uy ®SFnin 2006e ate stk |
r e g ul a ladcwatesegading the situation of destitutes in 2009.
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consequences in treating the disease.
Furtherme, the costs of medical treatment
normally increase, e.g. the cost of treating the
first symptoms of diabetes is much lower than
the cost of treating complications at a later
stage. Examples given by the interviewees
were: lung problems, heart problemsiadlV.
Some of them received treatment in the
hospital, while others received health care
through NGOs.

Another crucial aspect is the mental health
condition of the destitute asylum seekers in
appeal, definitely rejected asylum seekers and
irregular migrats. Several of the interviewees
reported feeling depressed and desperate
about their situation: they found it difficult to
forget about their problems. The uncertainty of
legal status and stay in the country, combined
with long term poor living conditipreauses
psychological stress. Some asylum seekers in
appeal and rejected asylum seekers also suffer
mental health problems caused by traumatic
experiences in their country of origin.
According to Caritas Internatiodflthe mental
health problems range fro sleeping disorders,
hallucinations, depression and R@simatic
Stress Disorder. CPREEmphasises that many
asylum seekers in appeal and rejected asylum
seekers suffer psychological stress due to
traumatising events in their country of origin,
such agape, tortureand violent and abrupt
separation from family members. Many
become passive about their situation and are
unable to fight for themselves.

Medical Care provided by NGOs

Due to limited health care access and the
existence of practical barrierseveral NGOs
provide free medical treatment to irregular

36 The Belgian link of Caritas International, which is a
worldwide network of 162 Christian organisations that
together are active in 200 countries. Caritas
International helps victims of war, natural disasters and
poverty in their own country or in flight. The organisation
provides the necessary material and immaterial aid,
without distinction based on religion, philosophical or
political conviction. In Belgium, the tasks of the
organisation include: social accompgent of asylum
seekers and foreigners, srasthle reception of asylum
seekers during the admissibility phase of their asylum
claim, care for unaccompanied minors and voluntary
return and reintegration in the country of origin.
Coordination et Initives pour et avec les Réfugiés et
Etrangers (CIRE), established in 1954, is an association
with pluralist associations members who reflect and act
in a concerted way on questions related to the problems
of asylum applicants, refugees and irregular miggant
The objectives of the association are inter alia to
reinforce the rights of these persons and to take care
that the Belgium policies are in conformity with the
human rights principles and to regard the migrants as
active citizens. These objectives atndefending the
rights of asylum applicants and refugees, and touch
upon asylum procedure, with detention and return
policy, the reception of the asylum applicants and the
regularisations of stay. The pushing forward of these
objectives is done through itickl action and/or
sensitising the public opinion and the political world.

3
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staying asylum seekers in appeal, definitely
rejected asylum seekers and irregular migrants.
MDM is one of these NGOs providing medical
services to persons in need. Although Belgian
citizens also dnefit from their service, up to
80% of the patients are irregular migrants,
rejected asylum seekers and asylum seekers
awaiting the outcome of their appeal. The
service provided by MDM ranges from direct
basic medical care to indirect services, such as
the provision of information on access to health
care.

5.2 Housing

ol was moving aplacesd
Sometimes | also slept for a night at a shelter
facility of an NGO.
homelesso to say

0 male irregular migrant who applied for
asylum, from Morocco, 24 years @d

Right to Housing

Asylum seekers who have appealed to the
Council of State against the negative decision
reached by the authorities have the right to
material assistance, including the right to stay in
a reception cen&r38 The appeal to the Council
of State does not have suspensive effect.
According to the NGOs spoken to, some of the
asylum seekers in appeal to the Council of
State fear detention and removal when they
reside in a reception centre and therefore seek
altemnatives.

Rejected asylum seekers are entitled to remain
in a reception centre until the order for removal
has expire®® Generally, after this time their
right to material support including housing
ceases, regardless of whether the rejected
asylum seeks actually have left the territory.
There are several exceptions in which the right
to housing for definitively rejected asylum
seekers may be prolonged. These have been
mentioned abové

As a general rule, irregular migrants have no
right to public hasing. However, an exception
is made for irregular migrants and rejected
asylum seekers with children younger than 18,
who are unable to supply the necessary
material care for their children by themselves.

38 The right to social assistance for asylum seekers,
including housing, is laid down in the Law of 12 January
2007 on Reception of asylum seekers and other
categories of foreignes. In original languageloi du 12
janvier 2007 sur | 6accueil
certaines autres

39 Or, in cases where the authorities have decided upon a
prolongation of the removal order after the given date.
The finaldecision reached by the authorities in the
determination phase does not, as such, terminate the
right to material support: the issuance of a removal
order is required.

9 See above: OLimited entitl
to meet b a s i2c Commasluedcasesnod e r
destitution.

19

a |

cat ®gories

ot

And

d

ement s

no

der

es
do®tr a



They have the right to material assistance,
which mcludes access to public
accommodatiofi. According to the interviewed
NGOs, however, many families are in practice
afraid of exercising this right as they fear
disclosing themselves to the authorities and
therefore risking removal. Thus, many families
in an irregular situation do not make use of the
reception facilities.

As regards private accommodation, some form
of protection is offered to irregular migrants.
Pursuant to Article 77bis addquarter of the
Law of 15 December 1980, it is punishable for
landords to abuse the vulnerable situation of
irregular migrants. Nevertheless irregular
migrants often do not exercise their rights
under this provision and do not file a lawsuit
because they fear revealing their legal status
to the authorities.

Sleeping Aangements

The sleeping arrangements of several of the
interviewees proved to be very insecure. Some
of them reported benefiting from shelter
provided by NGOs or charity organisations.
Others were left homeless. The main survival
strategy identified duringthe interviews was
the reliance ora network of social relations,
such as friends, family and ethnic or faith
communities. One irregular migrant reported to
have lived the past four years either with his
girlfriend or with friends in the possession of a
residence permit. From time to time, he also
stayed at the shelter facility of an NGO. He
was reluctant to stay at the facility because
there were a number of persons with alcohol
problems staying there and the atmosphere
was tensgbut had no other optideft. Another
interviewee had experienced two years of
irregular stay in Belgium between two different
asylum applications. During this period he could
stay in his former, regular student room thanks
to his personal relationship with staff working
at the wiversity. He reports that he never felt
safe during this period and that he was always
ready t o abscond. He
detained for one month during my irregular
stay. This experience showed me how fragile
my situation waso6.
permanent housing situation allowed him to
stay within his
to live a normal life. Another interviewee
reported residing at a railway station during
the night. One of the interviewees indicated

41 Article 57 of the Organic Law of 8 July 1976 on Public
Social Welfare Centres and Royal Decree of
24/06/2004 related to the conditions and provisions
for granting material support to a minor thitduntry
national wb stays with his parents illegally in the
Kingdom (lroriginal language: Arrété royal du 24 juin
2004 visant & fixer les conditions et modatlités pour
I"octroi d"une aide materiélle & un étranger mineur qui
séjourne avec ses parents illégalement dans le
Rgaume).

20

that it is difficult to find pvate housing: often
landlords refuse to rent him accommodation
due to his irregular status.

Access to shelter

The shelter facilities offered by the NGOs in
Brussels are very limited. Due to a lack of
capacity, some shelter facilities establish
certain requirements for access, such as legal
status. In particular public dormitories for
homeless people often deny access to third
country nationals with an irregular stay as the
costs have to be justified to receive
reimbursement from the state. In 2006, MSF
reported that destitute asylum seekers in
appeal, rejected asylum seekers and irregular
migrantsoften only get access to shelter after
they advocated for their placement to the
respective organisation. Further, the shelter
provided is only temporary ando#s not meet
the needs of those who have been living for
several years in destitution without the
possibility of arranging their own housing.

Effects of insecure sleeping arrangements

Insecure sleeping arrangements and
homelessness have negative effects tbe
physical and mental health condition. The
former results from the exposure to all kind of
weather conditions, lack of sleep and the
inability to maintain hygienic standards that
may lead to respiratory diseases and
deterioration of the general physiccondition.
Concerning mental health, the unstable sleeping
situation results ia high level of anxiety,
feelings of insecurity and desperation. Often,
as the homeless interviewees conveyed, their
selfesteem is so low that they cannot find a
way out of their situation without help from
outside and remain rather passive looking for

shortiterm solutions to their ddg-day
survival.

5.3 Food and Clothing

OMy parents do not get

oy father goegte get ‘5'051@ fgod pgrgels.\We try
l'ittl e

to spend a | money as

0 Female asylum seeker who applied for

Y e tegularidhiiof, frofRIBafia, 2Pyears &ide S S
ost ude neYIUB $eekers g aaredl tos thea Gogncilt of

State against a decision reached by the asylum
authorities have the right to receive financial
suppot or material assistance, including food.
Material assistance is only provided on the
condition that the asylum seekers in appeal
reside in designated reception centres. This
continued right to social assistance has been
recognised by the Belgian Court of
Arbitrage42 Yet, based upon the information
provided by the NGOs, there are cases of

42 See Judgment of the Court of Arbitration, no. 43/98 of
22/4/1998.
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asylum seekers in appeal at the Council of
State who do not exercise their right to stay in
reception centres due to the fear of retuhm
this waythey also miss out dood supplies
and other material essentials.

Definitively rejected asylum seekers and
irregular migrants are generally not entitled to
material assistance, including food. However,
irregular migrants and rejected asylum seekers
with children under 18 arentitled to reside in
reception centres and receive material support,
including food and clothing. Fear of detention
and removal means many families do not make
use of this possibility and have to rely on
alternatives for food.

Generally, irregular mignats and rejected
asylum seekers fall
netdé and rely al most
other civil society actors, friends or public soup
kitchens in order to meet their basic food and
clothing needs. One example of a soup kitchen
i s tohmor Teresa, 6 where
receive food twice a day. These services are
provided regardless of status. Similarly, other
organisations, such as L Ol##gfive clothes to
those in need. Most of the interviewees had
already used one of thesefarmal strategies

in cases of need. For some it is the only way to
survive and to meet their basic needs without
violating the law through illegal employment or
stealing. All of the interviewees expressed a
desire to be able to take care of themselves
thraugh working and earning a living on their

0 Female asylum seeker who applied for
regularisation, from Albania, 22 years dd

Right to access the formal labour market

Asylum seekers in appeal to the Council of
State, ejected asylum seekers and irregular
migrants are not allowed to work. An exception
is made for minors who are fulfilling an
apprenticeship as part of their education.
Another exception is the category of irregular
migrants who are awaiting the decisioromp
regularisation in the context of the
regularisation campaign of 22/12/1999: they
may be issued with a provisional work petmnit

Exploitation

Exploitation is a widespread phenomenon

t h within ge irffobal Isboue imarket. Asylanf et y
esedkdrs i Appeal,odefinit®ly&éeted asyturd

seekers and irregular migrants are particularly
vulnerable Many of them fear return to the
county of origin for different reasons and this
theansst thdy Ualre€ nop alwayd eapable rof
standing up for themselves. Furthermibrere

are thoseamongthese groups of thirdounty
nationalsvhohave mental health problems due
to traumatic experiences in their country of
origin or their destitute and insecure situation in
Belgium.

5.5 Life planning

ONothing positive has
Belgium. | @ very sad about everything. | am
very sick. | have HIV and also heart problems.

happen

own. Also my child is getting health problems. The
5.4 Work authorities do not really listen to Exery day

am in fear that | wild/l be re
ONo one of my family is_ al ly.

|l owed to work gal
My father works in construction and my mother 0 Male rejectecfasylum Seeker who app'l‘eﬁ

within the cleaning sector. Me, | am working
since | am 16 years old. | have an official
contract as a studerbut | work every day,

regularisation, from the Former Yugoslavia, 44
years oldd

Living a life in destitution for asylum seekers in

which is much more than the official working appeal, definitely rejected asylum seeker and

hours. 6

43 The Society of SaiMincent de Paul comprises of
850,000 volunteers worldwide. In Belgium they number
3,500, divided among 360 local groups called

irregular migrants is characterised by a strong
feeling of having no element of choice to leave
their situation behind. All interviewees reported
that their only way out of destitution would be
obtaining residence and a work permit. Some
interviewees stated that the loss of a legal

6Conf er enc e saspecilises cent®@ whosei e r status was for them the Starting pOint of IIVIng

goal is to bring help to thirdountry nationals, be they
refugees or displaced persons, whatever their status in
Belgium or in their country of origin. Their desire is to
listen to, to come to know and to befriend these
margiralised and misunderstood people. The "Olivier" is
also committed to looking and going further, working
‘upstream' to promote a fairer and more consistent
asylum system. The "Olivier" provides the following
services: documentation, training and advice eeatr
service providing information on developing countries,
free legal service, food parcels, kitchen offering cold
meals, relief fund, launderette, literacy classes, removals
and donation collection service, provision of furniture,
clothing, bri@-brac and kitchen equipment, health care
and medicine, caring and personal listening service, long
term community proximity support for refugee families,
and strengthening the system of vincentian networks.

in abject povertyThe loss of residence rights is
accompanied by the fear of detention and
removal to the country of origin. Although for
asylum seekers who have appealed at the
Council of State the loss of residence rights is
not accompanied by the loss of the right to
material or financial assistance, some of them
are prevented from continuing to benefit from
this material assistance because their fear of
removal is so high that staying at a public
accommodation centre is no option.

44 Nowadays only a few dozen persons remain in this
sitation.
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For asylum seekers in appeal, definitely
rejected asylum seekers and irregular migrants
who applied for regularisatign different
reasons may exist why return to the country of
origin is not an option, even if this results in
destitution and a struggle for survival in
Belgium. Asylum seekers appeal to the
Council of State, even though their stay is not
allowed, are still within the asylum proc¢eise
Belgium state has not yet reached a final
decision whether they are in need of
protection. These asylum seekers claimed
protection when enteringelgium and have
legitimate reasons to remain the territory
until a final decision has been reached. Many
rejected asylum seekers and asylum seekers in
appeal are afraid to return to their country of
origin: they perceive themselves as refugees
and fear persecution upon return. This is
illustrated by the fact that, according to the
NGOs spoken too, a number of asylum seekers
in appeal do not make use of the reception
centres because of this fear, even though
entitted to do so. Applicants for a
regularistion to stay & definitely rejected
asylum seekers, asylum seekers in appeal or
irregular migrant all have reasons for their
request including long asylum procedure,
medical reasons, special ties with Belgium or
Belgium citizens, or the practical ingitméty of
removal. Most of them would face extreme
hardship upon return given the fact that the
majority of them have been stayirig the
Belgian territory for long periods of time.
According to the NGOsonsultedpredominant
reasons for not returning tthe respective
country of origin arefear of persecution upon
return, an unstable political regime and the
outbreak of violence, medical reasons such as
the lack of medical facilities necessary for
treatment of disease, and practical reasons,
such as msing travel documents or
identification papers. In addition, those third
country nationals whose children have been
born in Belgium want to give their children a
future inthe country

All interviewees expressed feeling stuck in a
situation without any eter alternative. The
majority of the interviewees perceive
themselves as forced to live in such
circumstances. Some have an extreme fear of
being returned because of persecution, while
others stated that their respective embassies
refused to issue the cessary travel documents.
For the interviewed asylum seekers in appeal
at the Council of State great disbelief existed
about the fact that their stay was irregular
even though they were still within the asylum
procedure and at the same timdiving in
absdute poverty. They expected to be offered
some form of international protection. Rejected
asylum seekers and irregular migrants who
applied for regularisation are subject to
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removal and have no social support, yet no
decision has been reached upon theditgliof
their claims.

Living a life in destitution

Asylum seekers in appeal to the Council of
State, definitely rejected asylum seekers and
irregular migrants live on the margins of
society: not only in financial terms but also
concerning their socialtégration. Financially
they find themselves in a precarious situation
because they are mostly engaged in the
informal market or living on very limited social
assistance, sometimes only provided as service
in kind. The dependency on their social network
or on statutory support mechanisms is hard to
accept for those destitute migrants who want to
live an autonomous life. Many of them are
highly educated and able to earn a living if
they wouldbe giventhe chance to do so. The
ongoing dependency on other peepbften
causes cases of depression and lack of self
esteem.

Furthermore, integration into Belgium society is
hindered by the lack of work and other social
activities that normally constitute a daily
routine.There are various degrees of exclusion,
howevey and the extent of exclusion depends
on many factors such as educational
background, health, age, or the ability to
speak one of the national languages. Exclusion
is less for young people who either followed
the normal school education in Belgium or
studed regularly for some years at university.
Through these activities they are able to
maintain a network of friendslespite the
difficulty of living with an uncertain legal status.
Most of the interviewees reported spending
their day at home, watching TV tliey have
one and doing nothing all day. Many reported
staying inside as much as possible: they live
Ohiddend I ives since
Most of the interviewees reported feeling
bored and useless.

It is a very difficult situation for themdathey

feel more and more stuck without seeing a way
out. One female applicant for regularisation
stated that she was highly frustrated about
having to repeat her story to different
institutions and social actors (e.g. doctors)
without seeing any change iher actual
situation. According to JRS Belgium, destitute
irregular migrants and definitely rejected
asylum seekers only make sherin plans for

the future and focus their daily life on resolving
the actual pressing problems of the moment. In
fact they are waiting for this situation to
change. They feel that this decision is in the
hands of the Belgian authorities. One
interviewee reported that even if he could now
take an educaticsl course he would not do so.
He would not want t o

they f
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which could suddenly be destroyed by a
forced removal. The need to escape the

insecure living situation becomes more and

more the foal point of life. One migrant says:

ol
can

am desperate to
not make any decisidwy myself. | am just

waiting for an answer. | am every day afraid

t o

be sent back

Many of the interviewees are desperate about
time passing without any improvement or hope
of improvement in their situation. One male

mig

rant is very pessimistfearing that he will

never be able to build up a familyas long as

the situation does not change. He describes the
loss of his residence status as a loss of who he

was and his prospects. For the majority, the

unc

ertainty of legal status and the lack of a

transparent procedure cse@ anxiety and

depression. Feelings of bitterness accompany 1. These

thei
6.
6.1

r descriptions about their current situation.

Conclusions and Recommendations

l nconsi stencies and
law, policies and practice resulting in
destitution

Access to Health Gar

1.

The extent of the legal entitlements to
health care depends on the legal
background of the thirdountry national:
those within the asylum procedure have
broader access to health care than
rejected asylum seekers and irregular
migrants.

The Belgium hehl system has complex
administrative procedures and the local
Social Welfare Offices implement the rules
differently. Access to health care therefore
differs depending on where the third
country national is located. Access to
health care is often denied practice due

to long administrative procedures, lack of
knowledge among medical staff and third
country nationals and differences in
implementation.

Asylum and social support:

3.

Asylum seekers who have appealed at the
Council of State against a negative
decision reached by the authorities are
entitted to receive continued material
assistance from the State when residing in
public reception centres. However, for
some asylum seekers the fact that they are
subject to removal causes such a high fear
that prevems them from exercising their
rights to this assistance.

Rejected asylum seekers and irregular
migrants who have applied for
regularisation are in principle not entitled
to receive material assistance. This is only

homeoé.

offered to families with young children.
Because of the fear of removal some
families are afraid to stay in public

reception centres and for this reason do

ar r a nmptenjoynmyaterialosgpponte nt s . I

Return:

5.

6.2 Consequences aheSt at ed6 s |

Asylum seekers in appeal to the Council of
State are illegally staying on the territory
and therefore sbject to removal, although
they are still within the asylum procedure.

and practices

For asylum seekers in appeal at the Council of
State, definitely rejected asylum seekers and

irregular

migrants who  applied for

regularisation:

2.

thirgdountry nationals face a

downward spiral of destitution. Living in
destitution at the margins of society
weakens the mental and physical health

f | xanditioni Fhe unpegtaintg ofalegal dtstus

and poor living conditions are the main
factors.

Many asylum seekers in appeal at the
Council of State, definitely rejected asylum
seekers and irregular migrants who have
applied for regularisation are either not
entitled to state support or cannot access
the mechanisms to receive state support.
This results in a reliance on charity to meet
basic needs. Furthermore, some end up on
the streets.

Many homeless thiabuntry national
become isolated from society. They do not
participate in society, and, because of
their illegal stay, feel the need tude and
avoid social contacts as much as possible.

For society:

4. The services provided by civil society

actors, such as NGOs and religious
institutes, are essential for the survival of
destitute thirecountry nationals who do not
receive any form of statesupport. They
carry out typical statdunctions and their
tasks include the provision of food supplies,
housing and medical care in order to
combat destitution as much as possible.

6.3 Recommendations
Access to services:
1.

Full access to medical care regardless
statusand simplification and uniformity of
the administrative procedures in particular
with respect to the reimbursement of the
cost of medical care.

Improvement in the provision of
information regarding legal entitlements to
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services such as heatthre, housing and
social welfare. The information should be
provided to the beneficiaries as well as to
the different professionals working in these
fields.

Residence rights:

3. Granting of residence rights to asylum
seekers who have appealed at the Council
of State during the entire procedure.
During this procedurenere should beaot
only a guarantee ofthe continued right to
social assistancehut also the right to
access the formal labour market should be
given to those asylum seekers.
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Case Studies in Germany

1. Case Study
1.1. A typical case

0 Omar, male, holder of a toleration, 38 years
oldd

Omar has been living in Germany for one
year. He was forced to flee Sudan following
the outbreak of violence. He was unable to
bring along his two children: they are still living
in Sudan.

When Omar arrived inBerlin he asked a
woman on the street where he could apply for
asylum. The woman told him to go to the police.
Instead of being transferred to the responsible
authorities he was put in detention where he
officially applied for asylum. His claim was
rejeced by the Federal Agency for Migration
and Refugees. He was held in detention for two
and a half months. Omar felt lost in the asylum
procedures in Germany. He was not well
informed of his rights. He stated that a pastor
whom he met in the detention cerdssisted
him with his appeal against the negative
asylum decision reached by the administrative
authorities. The pastor informed Hiowever
only after the proceedings had taken place
that his claim for asylum had been rejected in
appeal.

Later Omar wageleased from detention and
his removal from the German territory was
temporarily suspended. In other words, he
received a toleration because the authorities
were unable to remove him. Omar did not
know the exact reasons why he was not
removed. At the timef the interview, Omar
was housed in a shared accommodation centre
in Berlin. He had to share his room with two
other strangers.

Omar 6s health
his stay in the detention centre, his already
weak health condition worsenedm@r suffers

from Hepatitis. During his period in detention

he was brought to the hospital for an country nationals yvho are staying in Germany .
operation. Although Omar was still in painand @1d are in the possession
bleeding, the hospital sent him back to the Suspension of removalo al
detention centre. Omar was very upset and Ot ol erationo. Omard6s case |
dissatisfied with the trément he received in asylum seekers and irregular migrants who are

the hospital Accor di nghotinghe grecess obelggtrﬁng)\{;ed By the n ot
care about me at al | . demap aythoriies ¢ gbstaclgs
interview, Omards heal t/gmopinfgg er |aWﬁX'S§NW'§"' t}"@tuqepﬁ very
weak. He sometimes visited a doctor, whichwas Omar 6s case exampl-e

possible as he
card 6 from the Soci al
doctor ordered him to follow a special diet
because of his medical condition. However, he
needed vouchers to purchase this food, which
were not issued for several weeks.

conditi oRaveagomaldiif.c o njng.

When Omar was initially granted a toleration
he received regular financial support from the
State. However, all his financial suppbes
beencut off since June 2006. He stays in public
housing and receives food vouchers. Omar
does not understand why the financial support
he received was stopped. Théicial reason is
that the authorites do not believe he
sufficiently tried to obtain a Sudanese passport
or any other document allowing his return. He
lives without any cash, which is very hard for
him. He explained that because he has no
money to buy othes, he visits NGOs who give
him clothes. The fact that Omar has no money
means he is unable to make use of public
transport. The only support he receives from the
State authorities is a ticket which allows him to
visit the hospital. Omar is forced tavel by
foot. Given his bad health, he is unable to walk
long distances.

Omar says he is very unhappy with his
situation, he feels his life has ended. He has no
rights in Germany and nothing to do, but he
cannot return to Sudan. Omar explaids
cannot go to school or take up any
employment. | do not want to do anything
illegal, like stealing or working the informal
labour market. 1 do not know what to do, |
need something to |ive
not choose to be in this situation and feels left
out. He has no real friends and has nothing to
do all day, except visit the hospital and watch
TV.

Due tohis toleration, Omar is not allowed to
leave the administrative area in which he is
residing. In this respect,
to stay in the achinistrative area feels like |
am brought from a small prison to a bigger
one. 6 Omar expressed

Dur i

on.

t hat

ng
1.2. Context of the Case

The story told by Omar is illustrative of third

recei ve destiute sityatien;of @?Cteda %%umsS?egeﬁsc e
wangl regglar mighants |n thg possepsian of a

temporary suspension of removal will be

examined in more detail below.
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The factors whicltonnecOmar 6 s case
cases of other thirdountry nationals
interviewed are having no or limited legal
entittements leading to the inability to meet
basic needs, reliance on charity for survival,
being socially
of their presence on the territory, and having
no way out of destitution. The stories told by
the interviewees provide an insight to the lives
of third-country nationals living in absolute
poverty with little or no social support.
Supplementary andbackground information
was provided by various NGOs working
directly with these destitute groups. On this
basis, several common elements can be
discerned which are typical for thicduntry
nationals in a similar position:

No or limited legal entittememsding to the
inability to meet basic needs

Omar 0s stay on t he t
because the authorities were unable to remove
him. He is entitled to stay in public housing and
receive food. However, the relevant authorities
suddenly terminated th&nancial support he
received. During his tolerated stay, Omar was
able to visit a doctor because he received
approval to do so by the Social Welfare
Office.

Thirdcountry nationals whose removal has
been temporarily suspended can stay on the
German terriory, and thelaw perceives this
stay to be illegal but not a criminal act. The
suspension of removal is documented in-a so
called toleration. The same rights or
entittementenjoyed by German nationals or
holders of a residence pern@te not directly
attachedto this Instead, holders of tolerations
may receive social benefits in accordance with

e areanéssi d e d

AsS a rhsultt theg turn to NGOs specialised in
health care to meet their medical needs,
although the health care provided is limited
and cannot serve as a replacement for the
public health care system.

nStateés aw

S’ocialte;(]cI%sio
Omar feels abandoned by the @man state
and believes that he misses out on a lot. He is
prohibited from accessg the formal labour
market, which is a barrier to participa in
society. He has no real friend and few activities
to fill his day.

Holders of tolerations live on the mas of

society. The social exclusion is particularly
harmful for those who have been in the
possession of a toleration for many years. As
access to the employment market is limited, few
are successful in finding work and becoming

ea]ctilye- lln os?c' ty. §o§nef ?h_% Ihc@d

rg ,of
tolerations’ have limitdd social confagst gn
many are extremely bored during the day.

TheSt at ed s
territory

a thairr peeseace son o f

Omar had been detained even before he

could apply for asylum. He was released from
detention and ised with a toleration because

the State authorities were unable to remove
him. Omar is registered at the administrative
authorities and is still subject to removal.

Holders of tolerations are known to the
administrative  authorities responsible for
removal.In practice, temporary suspension of
removal is prolonged many times by the
authorities.

No way out of destitution

the Asylum Seekers” Social Benefits Act, which Omar is stuck in his situation of destitution and

include food, housing and pocket money. Yet
the social allowances received are minimal
30% lower than those for Geran citizens.
Social benefits may also be reduced to an
absolute minimum. Access to health care is
limited to treatment necessary for acute illness
and pain other treatment can be offered on a
discretionary basis.

Reliance on charity for survival

When the authorities terminated Omar's
financial support, he was left without any
money. He is unable to meet all his basic needs
and visits NGOs for clothing and shoes.

Many holders of tolerations live in abject

poverty, in particular those whose social
supporthas been reduced to a bare minimum

following the decision of the administrative

authorities. Many rely on NGOs to provide

material essentials such as tickets for public
transport and clothing. Furthermore, holders of
tolerations have limited access to tealare.
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sees no way out. The German authorities
acknowledge that he is unable to return to
Sudanbut he is left without a residence permit
in Germany. He has been living with a
toleration for many years, without any
improvement in his social or legal situation. His
living conditions deteriorated significantly once
his financial support was terminatéte feels

his years spend living under toleration are
wasted and that the receipt of a residence
permit is key to rebuilding his life.

Large numbers of holders of tolerations have
been living in this limbo situation for many
years, and their suspension k#moval has
been prolonged many times as a result of
obstacles in fact or law. Although German law
offers the possibility of issuing a residence
permit after 18 months, this instrument is
rarely used in practice. Holders of tolerations
live in constantfr of being removed. Among

45 Section 25(5) of the Residence Act



the rejected asylum seekers with a toleration,
many fear persecution upon return.

2. Relevant Status under Asylum and
Foreigners law

This section will provide a short and broad

overview of the relevant status under German

law. Thé is usefutor providing general legal

background information for cases of holders of
tolerations.

2.1

The most relevant German laws on asylum are

Asylum Laws

) Art. 16a of the German Constitutin,
) Residence Aét,

. Asylum Procedure Att

) Qualification Direttve 2004/83/EC#9
2.2. Asylum Status

Under its asylum laws Germany offers
protection in the following situations:

Residence on Humanitarian Grounds

Pursuant to Section 25 of the ResidenceaAct
residence permit on the basis of protection
needs shall be granted one of the following
conditions applies:

e The thirdcountry national is recognised as
being entitled to asylun®® The right to
asylum is enshrined in Article 16a (1) of
the German Constitution stipulating:
0 P o Ilyi peisecwtdd persons enjoy the
right t o a Styll eomtidues to exist
alongsi de Ger manyads
international law, especially the 1951

46 Qriginal language: Grundgesetz fur die Bundesrepublik
Deutschland (GG).

47 Original language: Gesetz Uber den Aufenthalt, die
Erwerbstétigkeit und die Integration von Auslandern
(AufenthaltsgesetzAufenthG)

48 Original language: Asylverfahrensgesetz (AsylVfG)

49 EU Council Directive 2004/83/EC on minimum standards
for the qualification and status of thicduntry nationals
or stateless persons as refugees or as persons who
otherwise need international protentiand the content
of the protection granted. This Qualification Directive is
as much directly applicable as referred to in national
law, especially in Section 60 of the Residence Act.

50 Section 25 (1) of the Residence Act

51 The concept of political pecution has been
developed since 1949 by the courts, in particular the
Federal Constitutional Court. Its core elements are: (i)
Human dignity is protected, based upon the conviction
that no State has the right to harm or endanger the life,
health or persaal freedom of an individual for reasons
of political opinion, religion or characteristics inherent to
his or her unique identity, (ii) For being perceived as
political persecution an action must (a) both constitute an
intentional violation of individualgtits and be of
sufficient intensity as to cut off the individual from the
larger community, and (b) be serious enough to violate
human dignity in excess of that generally faced by other
residents of the same country.

Refugee Convention and the European
Convention on Human Rights.

e Risk of a breach with tharinciple of non
refoulemenin case of removal of thir
country nationgP2 A  third-country
national is entitled to a residence permit
on humanitarian grounds if her/his removal
would only be
his or her life or liberty is under threat on
account of his or her race, religion,
nationality, membership of a certain social
group or political
risks to a personos
solely on account of their sex may also
constitute persecution. The persecution may
emanate from the State, quSiate
structure®r nonstate actors under certain
conditions3

e Subsidiary protectiort: For reason of
subsidiary protection, removal of a third
country national may not be possible if
they face a concrete threat of torture,
imposition of the death penalty, danger to
life and limb or liberty® or removal is
inadmissible under the terms of the
European Convention for Human Ri§hts.

Residence permit for temporary protéétion

A residence permit shall be granted to a third

country national who is granted temporary
protection onthe basis of a resolution by the

EU Council pursuant to Directive 2001/55/EC
and who declared his willingness to be
admitted into Germany.

3. Removal of lllegally Staying Third
o bCoumltryyt i Matisnals: n d3bstacles,
Practice and Solutions

3.1. Grounds for NorRRemoval

The Rsidence Act is the main law regulating
the return of thirecountry nationaf$. In
Germany, the grounds upon which removal is
not possible are closely linked to the
entitlements of residence rights.

Apart from those already mentioned, other
grounds for noerremoval identified in the
Residence Act are:

e Violation of rights under the German
Constitution (legal prohibition of removal,

52 Section 25 (2) of the Residence Act

53 Section 60(1) of the Residence Act in conjunction with
the Qualification Directive.

54 Section 25(3) of the Residence Act

55 Medical reasons may be of such a serious nature as to
amount to this ground.

56 The cases are listed in Section 60(2), §3)arfd (7) of
the Residence Act.

57 Section 24 of the Residence Act

58 |n particular Section 58, 60 and 60a of the Residence
Act
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for example protection of human dignity
or of marriage or family life}?

e Medical reasons (including cases in which
thedangera i ses because o
ties to Germany, for example
psychological treatment which should not
be interruptedy?

e Lack of required travel documents (factual
prohibition of remova#i

e Humanitarian or personal grounds
(discretionaryd?

3.2. Legal solutions wten there are
obstacles to removal

The legal solutions when there are obstacles to
removal, other than those which give rise to the
right of asylum or subsidiary protection, are:

Temporary suspension of renidval

Germany has introduced a specific status for
third-country nationals who cannot be removed:
t hey ar e 6tol eratedd,
Ot emporary s us péloneierpo n
the thirdcountry national whose removal is
suspended remains under the obligation to
leave Germany® The removal of a tid-
country national shall be suspended for as long
as removal is impossible in fact or in law and
no residence permit is granted.

The relevant authority decides a case by
case basisvhether removal shall be suspended
and the person given a residencerpd or a
toleration. Usually, a toleration is issued for
about three months and can be renewed
indefinitely.

Additionally, a Land Minister of Interior can
order a group of thirdcountry nationals to be
issued with residence permits or at least to be
0 tea la téelfdtids. decree is to be valid for
more than six months, the Land Minister needs
the agreement of the Federal Minister for
Home Affairs.

Residence permit for a temporary stay on the
basis of urgent humanitarian personal grounds
or substantial publinteres$s

A residence permitmay be issued for a

temporary stay if continued presence on the
territory is necessary on urgent humanitarian or
personal grounds or due to a substantial public
interest. A residence permit may be extended

59 Section 60a(2) of the Residence Act

60 Section 25(4) and Section 60a(2) of the Residence Act

61 Section 60a(2) of the Resitte Act

62 Section 60(4) of the Residence Act

63 Section 60a of the Residence Act

64 QOriginal language: Vaibergehende Aussetzung der
Abschiebung (Duldung)

65 Section 60a(4) of the Residence Act

66 Sections 23 (1) and 60a (1) of the Residence Act.

67 Secton 25(4) of the Residence Act
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if departure from the territory constitutes
exceptional hardship for the thigbuntry
national due to special circumstances pertaining

to the individual case concerrféd.
f the personos

Residence permit in case of factual or legal
obstacles of a loAgerm characté

A residence perminay be granted if removal

is impossible in fact or in law and the obstacle
to removal is not likely to be eliminated in the
foreseeable future. Such a residence permit
must be issued if removal has been suspended
for more than 18 months AND the tkaalintry
national is prevented from leaving the Federal
territory through no fault of his or her own.
Fault on the part of the thirdountry national
applies in particular if he or she provides false
information, deceives the authorities with
regard to his or helidentity or nationality or
fails to meet reasonable demands to eliminate
the obstacles to departuré.

OHardship casesbé

In i acaerdancewithe $ection e28a iofv the a
oRfesideneemActa adsidence permit may be
granted in specific humanitarian cases, even if
the foreigner concerned i®rcibly required to
leave the country. To this end, a request must
be submitted to the Hardship Commission which
then appeals to the supreme Land authority to
issue a residence permit to the foreigner. Its
decisions are discretionary, cginthere is no
claim obliging the Hardship Commission to
submit such a request or requiring the
competent Land authority to grant a residence
permit.

ORegul arisationé

In November 2006, theaknder Ministes of
Interior agreed on the issue of residence
pernits to holders of tolerations if the persons
in question meet some very strict conditions.
Additionally, in March 2007, the coalition
partners CDU/CSU and SPD reached a
compromi se with respect to
of holders of tolerations who have bekving

in this limbo for many years without the
possibility of removal. Subsequently, Sections
104a and b were inserted in the Residence Act
containing the following conditions for the
granting of a residence permit to holders of
tolerations:

68 Pursuant to Section 26(1) of the Residence Act, such a
residence permit may be issued and extended for a
maximum period of three years, but no longer than 6
months when it is issued on the basis of urgent
humanitarian or grsonal grounds or due to substantial
interests.

Section 25(5) of the Residence Act

Pursuant to Section 26(1) of the Residence Act, such a
residence permit may be issued and extended for a
maximum period of three years, but no longer than 6
months hen the thirccountry national has not been
legally residing in the Federal territory for at least 18
months.
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Foreignersvhose removal has been suspended
and who have lived in Germany for at least
eight years, or at least six years if living in a
household with one or more minor children, as
of 1 July 2007, who demonstrate an active
willingness to integrate, are housed in
canditions of sufficient living space, possess
adequate oral German skills, are laabiding

and have not knowingly deceived the
foreigners authorities will initially be granted a
temporary right of residence, to expire on 31
December 2009, and equal access the
labour market, in order that they may earn
their own living without having to claim public
assistance.

After 31 December 2009, the residence permit
will be renewed only if there is factual
evidence indicating that the foreigner in
guestion can earnidther own living and if

he/she demonstrates that he/she was in
employment for most of the preceding period.

If they show a high level of integration into
German society, children of foreigners will be
granted an independent right of residence
under lesstangent conditions (Section 104b of
the Residence Act), if their parents had to leave
Germany because they did not receive a
residence permit or did not have it extended,
because they intentionally misled the foreigners
authority with regard to any circgtances
relevant under residence regulationsr
committed a crime.

It is expected that only a small number of
holders of toleration would qualify for
regularisation, since these conditions are very
strict.

4. Dimensions of destitution

This section will proé a detailed overview of
what it means to be destitute for holders of
tolerations orfor completely undocumented
migrants in Germany. This is based on
information provided by the interviewed
persons from the focus group, as well as
additional information provided by JRS
Germany and other NGOs.

4.1 Health

0The uncertainty of
negative impact on the mental health of holders
of tolerationsé

0 view expressed byBiro fir medizinische
Fluchtlingshilié

Access to Health Care

The right to dalth care for thirecountry
nationals in possession of a temporary
suspension of removal and illegally staying
third-country nationals without any documents is
regulated in Section 4 and 6 of the Asylum
Seekers” Saocial Benefits Act. The Act makes a

distirction between a right to medical treatment
and that which igiranted at the discretion of
the relevant authorities. A right to receive the
necessary medical aid and assistance,
regardless of status,
i I 1 nes s 7 &aonthe t@atnéenh of acute
illnesses and pains the necessary medical and
dental treatment includes the supply of
medicine and dressing material and other
benefits which are necessary for convalescence,
recovery of illnesses and their latent symptoms.
0l n decti disngdahwat e b, referen
made to medical usage according to which

exi sts

bacuted is opposite to ©O6chr
Ger many. OAn acute illness o
suddenly and / or progressing rapidly and a
chronic illness is progressing, devetppin
slowly.éd The treatment of <ch

a longer period of time is excluded.

Furthemore the provision of other medical

benefits at the discretion of the relevant
authorities oO0can be provided
are imperative to securdeealth pr] are

necessary to meet special requirements of

chi |l 7rAeqording to JRS Germany,
OUsually there ar e three
interpretation of 6i mperativ
as referred to in the law: (i) if a medical

specialist has certified at length aid detail

that the medical treatment in question is really

necessary; (ii) if the patient has been provided

by the authorities with a residence permit

allowing her/him to stay long enough for the

treatment to have real positive effect; (iii)) and

iftherear e no cheaper methods of

Barriers to accessing health care

Three barriers exist which might lead to a
denial of the right to health care in practice:
finance of the health care and administrative
procedures, the general duty to denounce
illegally staying thirdcountry nationals by
public servants and the existence of language
barriers.

Financing health care

Holders of tolerations and irregular migrants
are generally not eligible for the regular
public health insurance. However, the Social

t h dMelfare Qfficg }WOU'P" N SAE £asES PP MR a s  a

cost of the treatment for acute illness and pain.

In practice, this implies that the individual

officer, who does not have a medical
background, has to decide whether to issue a
omedi cal a s’sThessodanetfase c ar d. 0
officer therefore has not only to decide on the

extent and type of illness but also on the

nature of the symptoms (acute, painful). The

procedure of issuing a health insurance
nmSection 4 of the Asylum Seekersd ¢
2 Section 6 of the Asylum Seekersod S
#1n German: OKrankenscheino
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certificate is very bureaucratic and the
processing of a request takdéisne. Time is a
precious for persons
symptoms. Given the fact that medical services
are very expensive, paying for treatment by
the holder of a toleration or illegally staying
third-country national is not a viable option.
There ae exceptional circumstances where
payment is not required. These include cases of
infectious diseases, and pre and postnatal care
for those in possession of a toleratibocal
public health institutions provide anonymous
health care for those sufferingofn sexually
transmitted diseases and other transmittable
diseases such as Tubercultsisases where a
hospital has provided medical treatment free
of charge to illegally staying thirdountry
nationals, reimbursement can be requested
from the Social Wére Office. The
interviewed NGOs active in the medical field
all believe that access to health care has
become a matter of discretion and sustainable
medical treatment is therefore not guaranteed.

Duty to denounce illegally staying tbadntry
nationad

Under German law, a general duty exists for
public authorities to forward information to the
relevant authorities if they obtain knowledge
of the stay of a thirdcountry national in
contravention of the laW. This concerns in
particular (i) the presencef a third-country
national without a residence permit or
toleration, (ii) any breach of a territorial
restriction, or (iii) any other ground for removal.
However, only information that had been
obtained while performing the relevant tasks of
the public athority needs to be forwarde®.
Consequently, medical staff do not have to
forward this informatioff. Yet at the same
time much confusion exists among the medical
staff as to whether this duty to denounce
applies to themNotably, when reimbursement
is saight from the Social Welfare Office for
the costs of medical treatment to illegally
staying thirdcountry nationals, information
about the illegally staying thirdountry
national is forwarded to the authorities. Further,
to access financed medical cardlegally
staying thirdcountry nationals have to
approach a Social Welfare Office and
disclose their status. Civil servants working at
the Social Welfare Officehave a duty to
denounce an illegally staying thicduntry
national to the relevant authoritiesTo
overcome these problems and to ensure that
irregular migrantsalso have access to health
servics, two LaenderBerlin and Bremen) as

74 See Section 86 (2) of the Residence Act

75 See Nr. 87.0.5 of the Administrative Regulations for the
implementation of the Residence Act (Allgemeine
Verwaltungsvorschriften zum Aufenthaltsgesetz)

76 See Nr. 88.2.4.0 of the Administrative Reagans.
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well as several other cities (e.g. Frankfurt am
Main and Munich) have taken initiatives for

w dieeelopingl relévant modekhe goverdnzet oft e 6

the Land of Berlindiscussesissuing an
danonymous medi)Yal assi

Language problems

A final factor that can hinder adequate
medical treatment is the language problem

the side of the thirgountry national. In
practice he problems are solved by a person
who speaks both languages accompanying the
patient, or by the arrangement of volunteer
translators. The Bdro fir medizinische
Flichtlingshilfé assesses that this could raise
problems of trust between doctor and patient,
especially because Oi
often members of the family.

Health conditions

Due to the way the German health system is
arranged, holders of tolerations and irregular
migrants only seek medical assistance in the
later stages of their illres. One explanation is

that they only have the right to health care in

cases of acute illness or pain. For irregular
migrants there is also the fear that the medical

staff will disclose their identity to the relevant
authorities. According to Bundesarlgeitppe
Gesundheit und lllegalifat 0This resul
more severe course of disease, which tends to
become chronic. As there will be more intensive
health care necessary, in some cases even a
prolonged stay in hospital, the costs of the
health care increse. When recognition and
treatment of infectious diseases is not early
enough, there emergefanger for the public
health. 6 Holders of t ol
migrants who suffer from chronic diseases
become victims of the German health system.
Often ther chronic diseases are not considered
to be oOacute illness
receive no medical treatmentdolders of
toleration and irregular migrants with mental
health problems often do not receive medical
treatment due to the limited access #alth
care. This is a concern given that many holders
of tolerations and irregular migrants suffer
from mental health problems as a result of the
uncertainty of their stay and their destitute
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% The o0B¢ro fe¢gr medizinische

of several offices throughout Germany, including Berlin.
The Berlin office was fourdlelO years ago. It runs
weekly consultation hours for migrants, including holders
of tolerations, with the help of 30 volunteers. The focus
of the Berlin office is medical screening, referral to
medical institutions with whom they have made special
agreements and public relations.

 The oO0OBundesarbeitsgruppe
an informal network of several NGOs and Church
agencies working on questions of providing health
services to irregular migrants.
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situation. The high levels of stress to which both
groups are eposed causes psychosomatic

problems such as back pain and headaches,
sleeping disorders and depressions. The
destitute situation and living in limbo for many

years can lead to serious mental health

problems.

Specal concern is raised for pregnawomen
without any kind of status. Although they are
entitled to prenatal care, many do not seek
medical care due to their fear of authorities. As
a result, they do not receive all the care
needed. According to Biro fur Medizinische
Flichtlingshilfe, for thoseegular pregnant
women who do seek contact with medical
services, some women opt for abortion as a
result of their uncertain living and housing
conditions.

The Biro fir Medizinische Fluchtlingsksife
concerned about the working conditions of their
cliens, which can have a negative impact on
their health. Irregular migrants are prone to
take up irregular work which exposes them to
unhealthy and dangerous working conditions.
Irregular migrants are not medically insured in
the case of accident. Accordingaio expert of

the Malteser Migrantenmedi®in living
conditions are also an important factor for the
maintenance of general health. Homelessness
particular influences the health condition

negatively. Homelessness emerges in most cases

from unemploymentLiving on the streets
exposes people to severe weather conditions,
and makes access to public services, including
health services, more difficult because of the
lack of a postal address. Homelessness implies
irregular and insufficient food, leading in om
cases to malnutrition. Furthermoprpper
clothing is essentialhen living on the streets,
and thisis not always available.Thus, the
provision of housing is key to maintaining good
health.

Health care provided by NGOs

Due to limited access and theistence of
barriers, many holders of toleration and
irregular migrants seek alternative medical
care when in need. NGOs, such as Biuro fir
medizinische Flichtlingshilfe or the Malteser
Migrantenmedizin, have stepped in to meet the
medical needs of those wtare, to a large
extent, excluded by the regular public health
system. The Buro fur  medizinische
Flichtlingshilfe serves as an intermediary office
and refers holdesof a toleration and irregular
migrants to doctors who are willing to
participate in theinetwork. The Biro agrees to
financial arrangements with the doctors and

80 The Malteser Migrantenmedizin wasabbshed in
2001 by the Order of Malta in Germany and is an
NGO that provides medical services to persons without
health insurance, including holders of tolerations.

hospitals in their network or, alternatively, they
bear the costs themselves. According to this
organisation, churdmanced hospitals are
more likely to treat irregular migrants due

the differing ways they are financed. As
mental health care provision can be kagn,

it is hard to find psychiatrists who are willing to
become part of the network and accept the
financial burden.

Health care provided by NGOs is limited and
unableto meet allthe medical needs of the
groups concerned. The German Institute for
Human Righ¥s describes the limitations that
are inherent in the alternative structure of
medi cal care: OFirst
provided by NGOs is limited in its dincial
resources. Therefore, there is neeaibracing
service and no overall geographical coverage.
Services are concentrated in cities and often
offer only basic medical care. Secondly, the
work of the NGOs relies on the cooperation of
other key actorsugh as hospitals or doctors,
which  limits their scope of action
fundamentally. o The
Human Rights considers the reliance on
alternative ways of accessing health care as a
structural deficit in practice.

4.2 Housing/Shelter

o | h a v ea rdom with kwa peeple | never
met before. o

d A male holder of a toleration from Sudan, 38
years oldd

Right to housing

Holders of tolerations are eligible for housing
offered by the State$2 This is similar to the
housing offered to asylum seekers. Dutirey
first three months when asylum has been
requested, asylum seekers can be placed in a
reception centrg8 If the asylum procedure
takes longer than three months, asylum seekers
are as a general ruleplaced in shared
accommodation facilities. Holders aletations
are also placed in these shared
accommodation centres which municipal
authorities areusuallyin charge of Holders of
tolerations do not have the right to move out of

81 The German Institute for Human Rights (Deutsches Institut
fur Menschenrechte) providesormation about human
rights issues in Germany and in other countries. Its
intention is to contribute to the prevention of human
rights violations and to the promotion and protection of
human rights. The various functions of the institute include
information and documentation, research, policy advice
und human rights education within Germany. The Institute
was founded in March 2001 following an unanimous
decision by the German Bundestag of December 7,
2000.

82 See Section 1 of

83 The most important laws regulating the reception of
asylum seekers are the Asylum Procedure Act and the
Asyl um Seekersd Soci al
federal laws, theLanderare responsible for the details
of the reception of adym seekers.
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the shared accommodation centre. It is based
on the discretion of the releMaauthority to
decide whether in exceptional circumstances a
holder of a toleration can reside in private
accommodation: the general public interest is
balanced against the private interest of the
holder of a toleration. Many holders of
toleration are insuch a legal situation for many
years, some even for 5 years or more, and

they are forced to stay in shared
accommodation centres.
In theory, illegally staying thirdountry

nationals without a toleration are also entitled
to housing* However, as publiservants have
a duty to report illegally staying thirdountry
national8s, claiming these entitlements will
ultimately lead to detention and removal.

Housing arrangements

A great number of persons with a toleration
live in Staterun shared accommodation
facilities. The living conditions in the shared
accommodation centres differ from centre to
centre and the quality of housing depends
largely on the management. Some of these
facilities try to offer as much freedom to the
residents as possibleyhereas other centres
have installed strict monitoring mechanisms.
According to JRS Germany, the imposition of
strict monitoring measures might create social
tensions among the residents and conflicts of a
violent nature might occur. The interviewees
who stayed in theshared accommodation
centres were dissatisfied with the living
conditions because they had to share their
rooms and generally did not feel free. They
would prefer to live in private accommodation
but were not allowed to do so. Only one
interviewee was allsed to rent private
accommodation and managed to find private
accommodation himself.

As explained abovgirregular migrants seek
housing arrangements other than public
housing. They either rely on existing ethnic
communities or friends for private housing
According to @SE Pankow® irregular
migrants and holders of tolerations renting
private accommodation are prone to

84 Sections 1 and 3 of the
Act.

85 Section 86 (2) of the Residence Act.

86 OASE Pankow was set up as a result of the initiative of
the residents of the Pankow district of Berlin to help
foreign citizens in the ea. The centre opened in
February 1992 and soon became a reference point for
immigrants both from Pankow and other areas of Berlin
and Brandenburg. The aim of the association is to
promote the rights of migrants in social, economic, legal
and family questins. Special attention is given to
children, young adults, women and the disabled. OASE
Pankow attempts to help these persons to minimise the
psychological stress of integration and protect their
cultural identity. The centre is open to all migrants and
operates as an information point and reception centre

offering advice on legal and social issues.
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exploitation by landlords. Owners of housing
aware of the precarious situation of these
persons try to rent out low quality housing for
high rents. Some landlords also refuse to rent
out housing to themit is very likely that
irregular migrants are unsuccessful in finding
private accommodation or do not have the
financial resources: they end up living on the
streets. According to Malteser
Migrantenmedizin, homeless people, including
irregular migrants, can access emergency
housing on a temporary basis.

4.3 Food/Clothing

0The situation i s
tolerations who stay in a shared accommodation
centre and who are in need of gpdood due

to ther medical situation or medical beliefs. This
cannot al ways be

0 view expressed by JRS Germany

Holders of tolerations are entitled to benefits in
accordance with the
Benefit Act. Pursuant to this Aetyvices aimed
at meeting the needs of residents of shared
accommodation centres are provided in kind,
including food and clothirfg.Residents of an
accommodation centre are normally provided
with full board service. According to JRS
Germany, this can beme problematic if food

is not accepted due to cultural differences or
medical reasons. One of the interviewees
reported that although a doctor prescribed him
a special diet it took several weeks before he
was handed a chip
vouher 8 he can now buy
is restricted to specific shofas away where
this card is accepted.

The access to food for irregular migrants
largely depends on their financial resources. In
cases where an irregular migrant is successful in
taking up paid employment, the wages would
allow him to buy food. If an irregular migrant is
unable to meet his basic food and clothing
needs there are two strategies to deal with this
situation. One option is to get support for food
from people in theirloser network who are in

a better social and economic situation. Another
option is to approach NGOs and other civil
society actors. For _example, the Malteser

AS MigtdhteRfiédizi' difes® 8i6thes' arft® Baby '

articles to those in needs, which they receive
from donatbns. The Malteser Migrantenmedizin
reported that the majority of these donations
go to homeless migrants.

4.4 Social Welfare

ol t hink
people go

the system is
homeo.
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d A male holder of a toleration from
Afghanistan, 23 years old

Rght to Social Welfare

Holders of toleration receive social benefits in
accordance with the
Benefits Act. In addition to benefits provided in
kind, such as food, housing and sanitary jtems
financial support should also be also gilgn

the State® The total allowances are about
30% less than the social welfare received by
German citizens. Every resident of a shared
accommodation is entitled to receive some
pocket money: up to 14 years of age it
amounts to 20 Euros per month and from t
age of 15 the monthly contribution is 40
Eurog® Special financial arrangements are
made for those who are staying outside the
centre€? In accordanceviththe Social Security
Act?! holders of tolerations are excluded from
all other benefits, such as euamployment
assistance. Only if holders of tolerations have
received benefits under Section 3 of the Asylum
Seekers Benefits Act for more than 48 months,
and are not perceived as having influenced the
period of stay by abusing the lawwill they
start to reeive benefits according to the more
generous regime under the Social Security
Code XIp2?

Irregular migrants could in principle apply for
social benefifs, but in practice are prevented
from doing so because they would have to
disclose their presence tcetlsocial Welfare
Offices who, in turn, are under a duty to report
them to the relevant authoritiés.
Consequentlythey are forced to take up
irregular employment or rely on NGOs,
existing communities or friends in order to meet
their basic requirements rfdhousing, clothes
and food.

Cessation of social benefits

The Asylum Seekerséo
restriction clau8eaccording to which the social
benefits can be reduced to an absolute
minimum in cases where the Social Welfare
Office considers theollowing situations to
apply: (1) the claiming of social benefits was
the overall motivation to come to Germany; (2)
the person in question is prevented from
leaving the Germany through a fault of his or
her own Application of this provision can result
in the cancellation of financial support, housing,
food or medical services. It is disputed to what
extent services can be cancelled; usually in

8 Section 3 of the Asylum S
8 Section 3(1) of t BeeefitdAcly | u
% Section 3(2) of the Asylu
91 |n Original language: Sozialgesetzbuch (SGB).

92 Section2ofthdsyl um Seekersd Soci
93 Sectionlofthdsyl um Seekersd Soci
94 Section 86 (2)fthe Residence Act.
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those cases the benefits consist only of food
and shelter without any extra money.
According to JRS Germanye tlecent practice

of some Social Welfare Offices has been
osandwich and

for a third-country national, who has been
given an enforceable order for expulsion, is
everything he reds for a journey (food and
ticket). This practice has been stopped by some
decisions of the Courts and now in general the
indispensable minimum is interpreted as
comprising of food and shelter. Nevertheless,
according to JRS
are used to influence the behaviour of the
people. 6

Another problematic aspect is the wide range
of discretion given to the Social Welfare
Office to decide to restrict social benefits. One
interviewee stated
the Social Welfare Offie vary from person to
person. Nobody understands why there is that
mu c h di fference. 6 One
financial support was terminated was unaware
of the reason for this decision.

4.5 Education

Under the German federal system, education
falls under thej ur i sdi cti on of
Hence, access to school for children of foreign
families is regul ated
is no common policy. Usually, children of asylum
seekersunder their recognition procedurare

able to attend school. With regartb children

of families without a residence status, there is
much legal uncertainty. The main problems
arie when it comes to the questions of a)
whether a formal right to school attendance or
even a compulsory education exist for these
children; and b) ifa school principal or the
administration of the schooked reportthe
irregular situation of a certain family.

So Grﬁeﬁzfendeﬁir?téﬁp?e{aﬁoﬁssof irﬁo‘vghz)se &iéeg

education is compulsogr at leastwhethera
right to school attendance exjstiiffer a lot.
MostLaendergenerally say that it depends on
the legal stay in Germany. On the other hand,
in accordancevith someLaenderconstitutions,
such as the one of NorthrhM&stphalia,
everychildd without any additional conditidh
has the right to educatiomnd formation
Consequentlyafter some years of discussion,
the NorthrhindVestphalian  Minister  for
Schools and Advanced Training, in cooperation
with the Minister of Interioruled in March
2008 that schools must accept all children

e

Act .
Im] £ + A +
L™ B I b B v | T T =] TV G U 0

6 Decree of 27 March 2008,222.2.02.02.02 Nr.
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Above we have already discussed the problem  Requessfor a work permitare also denieds if

that German law stipulates a general duty for it is believed the holder of the toleration

public authorities to forward information to the entered Germany with the purpose of receiving

relevant authorities if they obtain knowledge benefits under the Asylum Se

of the stay of a thirdcountry national in or the thirdcountry national is preventedfm
contravention of the law. A principal or an leaving the Federal territory through a fault of
administration of a public school is such a public  his or her own (e.g. false information regarding
authority.On the one hanthere is the danger identity or nationality}e®© Whether such an
that they see themselvesrded to report a assumption exists is based upon the discretion

family who has no residence status. On the of the relevant authorities. JRS Germany raised
other hand, this reporting would contravene  criticism as todw the authorities reached their

their professional duties of educating and deci sions: o0During t he proc
forming. Hence, in sorh@enderit is already benefits at the Social Welfare Office they are

regulated that school principals and asked to fill in questionnaires with question like:
administrations are exemp from the How do you want to live here? Usually people
denouncement duty Whereas the law has not answer 0 S 0 G bsathey Kthe kthétar e 6

been changed, the Administrative Regulation they are not allowed to work and therefore
on the Implementation of the Residencé8 Act are in need of social assistance. But this answer

that came into force as of November 2009, is used to assume the person in question

now  stipulate that principals and entered Germanyn ordertoliveon wel f are. 6
administrations of schools are epéed from Oase Pankow adds that the result of the

the reporting duty. limited access to the labonmarket is that many

4.6 Work holders of tolerations are forced to take up

irregular employment.

g ! d o Wal nt to ;’]VO r Ik ¢ ha N Qe 5II éia?/ing ‘ﬁqﬁdgoﬁntry%a(tionaﬂ%ywﬁh%t]t f
ecause am a €a y dﬁ'S%T m & status are prohibited from working
d A male holder of a toleration from Georgia, legally.

32 years oldd Motives to find work

Right to access the formal labour market All of the interviewees expressed a tlesto
Holders of tolerations are prohibitefom work in order to guarante@n incomewhich
acesing the formal labour market during the mees their basic needs for housing, clothing,
first year after the issue of such a toleration.  food and transport, without being dependent
After the first year a right to employment exists ~ on either statutory support mechanisms or on
only in cases where the Federal Employment the support of their network. Not being able to
Agency has granted its approval in accordance ~ work can have seriougsychological effects
with the subsidiary priipde: a work permit is such as depression, low smdfeem and
only issued in cases where it has been satisfied feelings of uselessness. One interviewee with an
that no German citizens, EU citizens or other irregular job emphasised that his work
third-country nationals with a residence permit  structures his daily life. Being without work
were available to do the job for which a work could eventually lead to homelessness, if no
permit has been request&dAccording to JRS public housing provided.
Germany, this means that most holders of
tolerations are not able to find work. The
issuance of a work permit is also required in  Due tothe subsidiary principle applied for
cases of an apprenticeship. In particular, holders of tolerationsery few are issued with
unaccompanied minors are unable to follow an  a work permit and thus legally entitled to work.
apprenticeship if a work permit is died, says The Katholisches Forum Leben in der
OASBEPankow. lllegalitatol noted that a number of higrs of
tolerations and irregular migrants excluded

die Kleine Anfrage des Abgeordneten MichBeko from the Iegal _""Fbour_ market are very

Solf, Landtagsdrucksache 14®® , 2 1. 4. 200 9 ¢ Vulnerable and living in absolute poverty.
97 See, e. g., the above mentioned decree of the Minister ~ Some of them try to find a job in the illegal

for Schools and Advanced Training of Northrhine market which, however, is not always edsy.

Westphalia of 27 March 2008; and the Information ; ;
Circular issued by the Berlin Senator for Education, access the |I|egal labour matkes almost

Sciences and Research onN@ember 2009.
% No. 87.0.5 of theAllgemeine Verwaltungsvorschriften zum 100 See Section 11 of the Employment Procedure

Success in finding work

Aufenthaltsgesetz. Ordinance.

99 See Section 39 of the Residence Act in conjunction with 202 The o0Katholi sctdes Fblagallietb®md iins
Section 10 of the Employment Procedure Ordinance coalition under the auspices of the German Conference
(BeschaftigungsverfahrensverordnuBgschVerfV). The of Catholic Bishops. Members are: Catholic Office in
subgliary principle is not applicable if the person is Berlin, JRS Germany, Malteser Germany, Caritas
staying in Germany for four years with a residence Germany. The forum was founded in 2004 and provides
per mit, an asylum seeker s lobby gvorls ind ecanmipaigns timprovel theolife ofa
toleration. irregular migrants in Germany.
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impossiblefor those personm particularwho
are traumatised as a result of events in their
countries of origin and persons with physical
disabilities, illness or elderly persons.

Holders of tolerations or irregular migrants who
are part of a wide ethnic community find work
more easilythrough their networks. Equally
persons who are well trained and skilled find
stabled and better paidd work more easily.

Type of work and salary

Most of the interviewees managed to organise
shortterm work one in a while. Sectors in
which the intervieweesvere active were:
construction, cleaning, catering and transport.
One interviewee who has wédkveloped
language skills and also has some computer
skills managed to take up lotgrm
employment with varioucompanies. This
interviewee expressed his confidence and
satisfaction with his
own decisions and | am in control over my life.
The less help | need from other people the
betterad.

Exploitation

Holders of tolerations and irrelgm migrants
risk exploitation if they take up irregular work.
Examples of exploitation include low wages or
even nofpayment for the work done. Given
the fact that several of them have experienced
traumatic experiences in their countries of
origin or are traumatised by detention in
Germany, these persons are extremely
vulnerable and prone to being exploited. The
Katholisches Forum Leben in der lllegalitat
reports that although irregular migrants
engaged in irregular work are, by law, insured
through the Holoyers Liability Insurance
Associatidfiz it is very unlikely that the
exploited worker would exercise his rights and
initiate proceedings. Due to uncertainty as to
whether the courts competent in this field have
the duty to forward information to the rebaut
authoritie¥3, the exploited persons do not
enforce their rights.

4.7 Freedom of Movement

ol would really |I|ike
With this obligation to stay within this area |
feel like | was brought from a smaller prison to
a biggerone.lammno f ree. 6

d A male holder of a toleration from Sudan, 38
years oldd

What all interviewees perceived as a very
negative factor affecting all aspects of their
personal life was the imposed restriction of
movement within Germany. Pursuant to Section
61(1) of the Residence Act, holders of

102 |n original language: Berufsgenossenschatt.
103 |n accordance with Section 86 (2) of the Residence Act.

U Qesidefck Stat o4 W Hirbet rigits:

tolerations have an obligation to stay within the
Land in which they are residinthe Section
statesthat the stay of a thirecountry national
who is under the obligation to leave the
territory’¢ 0 s hal | be
terms to the territory of the Land concerned.
Further conditions and requirements may be

i mposed. 6 Such further
that the confined geographical area concerns
not the Land but is limited to the administrative
district in which the epson concerned is
residing. A holder of a toleration is required to
ask for permission every single time he needs
to leave the geographical area to which he is
confined for a specific purpose.

This restriction upon movement, especially
limited to the admmistrative district, has a
negative impact on daily life and may impose
an obstacle for finding stable employment,
establishing social contacts or following leisure

sagtivities. Vhe leffeets of this resgigtion dependt a k e

to some extent on what the administeti
district has to offer in terms of employment
services and societal activity. This is particularly
the case when the holder of a toleration finds
himself in such a situation for a long period of
time. The prohibitionfrom leaving the
designated geograpical area further reduces
the chance to find work since the labour market
is geographically limited.

4.8 Life Planning

OWi t hout papers |
a normal I|ife.®o

do not

0 A maleholder of a toleration from Georgia,
32 years oldo

Prisoners of desition

A significant number of holders of tolerations
live in limbo for many year§ome have even
been staying in Germany in such a situation for
more than 5 years. Being in a tolerated
situation for a long time creates particular
hardships and a lackf future perspective. By
suspending the removal the German states
acknowledges that obstacles to return of a
factual or legal nature exi$f> The grant of a
toleration does not provide for a legal
ﬁ Bn"ﬁ/v el

offers tolemtion to stay on the territory. Under
German law legal possibilities to issue a
residence permit after a certain period of time
spent in toleratiodo exist However, there are

a number of bureaucratic and legal obstacles
when implementing this provisidtalders of
tolerations live in constant fear that they will be
removed to their countries of origin. Toleration
does not remove the thidount r vy nat i
obligation to leave Germany. In cases where

104 Holders of tolerations are still under the obligation to
leave the territory.
105 Section 60a bthe Residence Act.
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the authorities decide that the obstacles to
return hae ceased, the holder of a toleration
can be removed without any further
procedureLos

According to the NGOs interviewed, many
holders of tolerations, in particular those who
are rejected asylum seekerare afraid of
persecution if returned to their coiegr of
origin. One interviewee had to flee from Sudan
and has extreme fear that he would be
returned and then be in danger for his life. In a
number of cases, removal is suspended for
practical reasons such as the lack of travel
documents or identificatiopapers. One
interviewee reported that the Georgian
embassy persistently refuses to issue him with a
passport and is unwilling to take him back. The
German authorities have detained him but later
had to release him on these grountisued
with a toleratim, he has beenliving in
Germany for more than 7 years nowhe
interviewees were very desperate about their
situation.

Living a life in destitution

What is particular for holders of tolerations is
that for long periods of time they are left with
very linited rights and entitlements. This creates
a high level of dependency on statutory
mechanisms and charity for the survival. Basic
minimum services are provided for shemn
periods of time. Holders of tolerations live in
poverty and only receive the vergninimum
level of services which amarely enough to
meet their basic needslhose in particular
whose social benefits have been reduced face
extreme hardship. The German system is drawn
up to exclude these persons from society, yet at
the same time it isfficially recognised that
holders of tolerations are unable to leave the
country. Entitlements under law are limited and
may be reduced without any clear decision
making process. The exclusion policy of
Germany is particularly evident with respect of
the right to access the formal labour market:
only if no German, EU or legally staying third
country national is willing to do a particular job
isa holder of a toleration is allowed to fill this
position. In practice, many holders of
tolerations do not receg a work permit and
thus are unable to participate in society. The
interviewees reported feeling extremely bored
during the day: theyass the timavith others

in a similar situation or watch TV, which helps
them to learn German as a substitute to
Germanlanguage courses. As a result of their
exclusion from society, many holders of
toleration and irregular migrants feel lonely
and left out. The policy of the German state
affects the private lives of the holders of
toleration and limits the establishmentsaodial

106 Section 60a (3), (5) of the Residence Act.
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contacts and relationships. One interviewee
expl ains: ol have no
people are only interested in you when you
have a residence statusSetting in contact with
women in particular is very difficult;
establishing a relationship tvita woman is
very hard. ¢

All of the interviewees believe that a residence
permit would be the solution to most of their
problems. Without a right of residence they
were unable to plan their future and develop
future goals. They are focused on their legal
datus and the things thegould do with a
residence permit. In particular for young
persons with a toleratipthe lack of residence
rights stands in the way of access to training
activities and develapent of necessary
working skills. One young male intewee
states: ol feel
start an apprenticeship. | also would like to
have a driving license. But you see, the
procedures are always very difficult and the
peopl e do not al ways
status. 86
about their situation and felt like they were
6standing still&é. One
like to integrate into German society by
attending German language courses and work,
because | must live here. But the German state
does not gie me a chance. My life is not
infinite and my chances for a normal life are
getting smaller and smaller, especially my
chance to build up a

5 Conclusions and Recommendations

5 Consequences of

policies and practice

For hol déwo$ erodt icono

migrants

1. No or limited access to health care. The
general health condition weakens over
time and medical problems are not

adequately treated.

Being forced into destitution with no way
out can lead to severe mental health
problens, loss of purpose in life and low
selfesteem.

Many hol der s of a
provided with only basic support (food
and shelter).

Hol der s of a otoler
allowed to work in the formal labour
market.

For society

5. NGOs provi@ typical State tasks, such as
the provision of medical care, in order to
minimisehe effects of destitution. In some
cases, the services of the NGOs are

essential for survival. The NGOs also take

bored.
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up this role for hol
who do receive some fornof state
support, but this is not sufficient for

subsistence.

Destitute hol der s of
socially excluded andbecause they are
prohibited from accessg the formal
labour market they are faced with high
barriers to participate in and canttute to
society. Societgoesnot benefit from their

skills.

The creation of
class citizensé
periodswhilenot being removed.

g-rOW|
stayi

5.2 Recommendations
In general

1. The relevant laws must be reformed so all
third-country nationals can enjoy their
basic rights (to food, shelter, medical
treatment, education, etc.) without regard

to their legal status.
Medical care

2. Free and full access to healthcare in all
cases throughout the entire stay of the
person in Germany.

Social Support

3. Social support should be given to all
persons in need irrespective of their legal
status for the length of time they cannot be
returned, or they should be given the right
to access the formal labour market in

order to support themselves.

Firancial support should be givém place
of vouchers.

Residence Rights

5. If a thirdcountry national cannot be
returned for a certain period (e.g. three
months) he should be provided with a
residence permit so that he can organise
his integration into Germasociety. This
woul d replace the cur
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Case Studies in Ireland

1. Case Study
1.1 Atypical case

Abdul Zulfacal” is a man from Afghanistan,
born in 1973. In 2005 he came to Ireland and
applied for asylum on the grous@f having
been detained and maltreated in Afghanistan
because of his political activities.

Upon arrival in Ireland, he was placed in a
direct provision accommodation facility in Cork
where he stayed for about three yeai3uring
this time, he suffered depression and post
traumatic stress disorder, brought on by his
ordeals in Afghanistan. He was placed on
medication and also spent three weeks in a
hospital.

After an incident in the Cork accommodation
facility of which Abduwas accused of having
caused (which he denids® was transferred to
another facility in County Limerick. The hostel
there was about a fortfive minutes walk to
the next village and Abdul felt very isolated.
He was still having his mental health protde
could not get on with
felt threatened and attacked by other
residents. Letters of complaint and recgifest

a new transfer were never answered by the
responsible authorities. A visit to the Dublin
office of the Irish Recepticaind Integration
Agency (RIA® proved fruitless.

toffiqally hemplayed| working instgagd gse @

1.2 The context of the case

Abdul 6s case i s not uni que.
explaingto® there are quite a number of gsim

seekers in Ireland who are a
and threatening behaviour 6,

accommodation centres and refused assistance
by the Reception and Integration Agersince

t hey do not me et t he
Cond ¢ itheyn @are cmsequently also
denied assistance by the Community Welfare
Officers. As they are not allowed to wotkey

lack the necessary means for their living and
find themselves in deep poverty and
homelessness. Asylum seekers sometimes also
face problems with theaccommodation in the
direct provision centres.

Other migrants are oftenalso denied
assistance because af failure to meetthe
OHabi tual Resi
include EAditizers Ms Berkeley recalled the

case of a German national who haaken

living in Ireland for years and developed
strong ties to #country. But he had not been
volunteer with a community in Dublin"where hg nd
received everything he needed for his
subsistence. When, because of rirde
problems, he had to leave the community he
was refused social assistance by the welfare
authorities because of not having been
officially employed and therefore, in the eyes

OHabi

denewn Conditio

Inexchangethe agency accused him of having of t he of ficers, not meeti.
been involved in oOseveRati darrddemdmwdiotfi ovigo!l ent
and threatening behaviouré and refused. him
accommodation. Consequently, Abdul was also Asylum seeke who still live —in their
refused assistance by ti@ommunity Welfare accommodation centres under
Officer since, asan asylum seekehe fell Provi si oalsd face egveryndifficult
out si de trasponsiifitfAbdulevass s  Situation. In an English language class held in
left homeless. At night he slept on the floorofa the Jesuitsd Belvedere Colle
factory in Dublin. Some NGOs gave him a litle E! eanor O6Brien RLR, Langus
assistance but could not provide him with Officer of JRS lIreland, we met Said, an
accommdation. Abdul was homeless for a asylum seeker from Iran, who had been a
three months period in total. university student before fleeing from
persecution. He has been in the asylum
Finally, the Irish Refugee Council referred  procedure for three years; his application for
Abdul to a solicitor who issued High Court |eave to remain is still pending. Said is living in
proceedings challenging the Minister's refusal a Direct Provision Centre in Dublin with full
to accommodat him The State offered a board ard only 019.10 per we e k
settlement out afourt which was accepted and allowance. He is not allowed to work. Out of
allowed Abdul nevaccess to accommodation. the little cash he receives he cannot pay for
It should be noted that Abdul has recently been public transport tickets and therefore wais
recognised as a refugee. long ~way to language class and other
appointments. He often feels depressed
107 Not his real name. 109 Ms Karen Berkeley of Brophy Solicitors, Dublin,
108 The Reception and Integration Agency (RIA) was interviewed on 2 December 2009 (hereinafter referred
established on 2 April 2001, operates under the aegis to akeb8grinterviewd). A case si mi

of the Department of Justice, Equality and Law Reform,
and is reponsible for coordinating, inter alia, the
provision of services to asylum seekers. See

WWW.ria.gov.ie
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Abdul was described in Victor Posudnevsky, No Way
Out. Metro Eireann, 23 October 2008, at p. 10.

110 Which will be explained in detail in section 2.3.

111 Not his real name. We met Said on 3 December 2009.


http://www.ria.gov.ie/

because ofnot being allowed to work and
henceisonl y okilling the
meeting friends. Depression also results from
the uncertainty about his future.

2. The relevant law

2.1 Protection Status under Irish Asylum Law

female or male sex or having a particular

with refugee status may also beagted the
right to reside on Irish territo¥#

Subsidiary Protection

The law on asylum in Ireland (as ofvBimber
2006) is outlined in the Refugee Act 1996 as
amended (hereinafter
Ref ugeé2 Msc te@yant are some
provisions of the Immigration Act 2003
(hereinafter referred

referred to as

Act 6). Under Irismht | awWersontwhdis ndtOss Hationhl "B £ MemBer
protection statuses ar StatewWREdosshé §ulify astalretuget @nd t ©
Remaind, and 0Subsi di arjy redpdcOodf Qo isubdtabtial ghénbisaHave d

protection are also the provisions on Family
Reunification.

Refugee Status origin, would face a real risk of suffering

membership of a group of persons whose
tdefimng Gharacteristic is heirabelonging to ehe

sexual orientation. Family members of a person

been shown for believing that the person
corcerned, if returned to his or her country of

Subsidiary Protection Status was introduced in
2006 by the European Community (Eligibility
r & fP@tectidh)dReglilflions 2606 (Retelditer
0P ot ecti
Under he Protection Regulations, application
foPsubddfary Fréte’tP®n mayBBindedy 4 © N

serious harm as defined in the Regulations and

Section 2 of the Refugee Act follows the
definition of
Geneva Convention. Hence, refugee status is countryi16
granted to any person who meets the criteria
of Art. 1 A (2) of the 1951 Convention and is
not to be excluded from protectié#. Section
1 of the Refugee Act stipulates that ! ) PE
Omembership of a par t iofcap ppRlicant i ghe coynfry ofOFigi0p ()
includes membership of a trade union, and S€rious and I ndivi

or person by reason of indisciate violence

0Seriromé ihsa defined
death penalty or execution, (b) torture or

112 TheRefugee Act 1996 came into force on 20 November
2000 and has been amended by Section 11.1 of the
Immigration Act 1999, Section 9 of lllegal Immigrants
(Trafficking) Act 2000 and Section 7 of the Immigration
Act 2003.

On 24 January 2008 the Minister for fias, Equality
and Law Reform presented ammigration, Residence . . L
and Protection Bil008 to the National Parliament (the Permission for leave to remain humanitarian
Oireachtas). On 11 November 2009 th&elect or other groundsmay be granted by the
Committee on Justice, EqgualMidister foPJustice, Eguakity dnd VawRefdrm

Rights of thédouse of RepresentativéheDail Eireann) ; ; ; ;
completed their inspection of the Bill and proposed if the applicant is adjudged to meet one of the

several amendments (the Bill as amended by the
committee can be accessed at
www.oireachtas.ie/documents/bills28/bills/2008/0208
/b02a08d.pdf). The BIll replaces, inter alia, the
Refuge Act and is likely to amend the asylum system
significantly.
113 According to Section 2 of the Refugee Act a person is
excluded who:
. Is receiving from organs or agencies of the United subsidiary protection
Nations (other than the High Commissioner) for considering that he or she
protection or assistance, e has committed a crime against peace, a war crime,

conflictl” Under the 2006 Regulations, an

first applied for refugee statuds
Leave to Remain

asylum seekers who have beefused refugee

114 Section 18 of the Refugee Act 1996.
115 The Regulations came into force on 10 October 2006.

R is unable, or, owing to such risk, unwilling to
6r ef ug e eadail hiimse¥ 6r herself Bf thetpidtectionlof thal

inhuman or degrading treatment or punishment

in situations of international or internal armed

applicant for subsidiary protection must have

criteria listed in Section 3(6) of the Immigration
Act. Applicants for leave to remain are usually

116 Pursuant to Regulation 13 a person is excluded from
owh

. is recognised by the competent authorities of the
country in which he or she has taken residence as
having the rights and obligations which are
attached to the possession of the nationality of that
country,

e there are serious grounds for considering that he
or she has committed a crime against peace, a war
crime, or a crime against humanity, as defined in
the international instruments drawn up to make
provision in respect of such crimes,

e has committed a serious smmiitical crime outside
the State prior to hier her arrival in the State, or

. has been guilty of acts contrary to the purposes
and principles of the United Nations.

A note on language: If here and elsewhere in our this

chapter reference is made

refers to the Irish State oepublic of Ireland.

or a crime against humanity, as defined in the
international instruments drawn up to make
provision in respect of such crimes;

e  has committed a serious crime;

. has been guilty of acts contrary to the purposes
and principles of the United Nations as set out in
the Preamble and Articles 1 and 2 of the Charter
of the United Nations; or

. constitutes a danger to the community or to the
security of the Stateb6.

117 Regulation 2 of the Protection Regulations.
118 |n accodance to the Immigration,

Residence and
Protection Bill there will be no requirement to have first
applied for asylum. It is proposed that there will be a
single procedure to handle all protection claims.

Justiceod.
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status. Any person who has been notified in
accordance with the Immigration Act that the
Minister intends to make an order that they be
removed from the State may make
representations setting out the reasons why
they should be allowed toemain and the
Minister will consider these representations.

Family Reunification

Under family reunification, spouses and
dependent family members of people who are
granted refugee status, residence or leave to
remain may be allowed to reside in Ireland.

22 The

The different immigration statuses are shown by
Ol mmi gration Stamps©é6.
rights in Irelandwhich of these six immigration
stamp a migrant holdsan be very important
The bllowing is an overview taken frometh
website of the Irish Naturalisation and
Immigration Servicé?

Ol mmi grati on

Main categories of Perso|

Main Immigration Stamp permitted to be in the Stg

STAMP 1
This person is permitted
remain in Ireland othe

NonEEA! national issue
with a work permit
NonEEA nationaldsed

St amg

STAMP NUMBER 2A
This person is permitted
remain in Ireland to purs
a course of studies on
condition that the holder
does not enter employme
does not engage in any
business or pro$sion, hag
no recourse to public fun
and does not remain late
than a specified date.

NonEEA national attendi
course of study not
recognised by the
Department of Education
and Science

STAMP NUMBER 3
This person is permitted
remain in Ireland on
caonditions that the holder
gogs not enter employmg
does not engage in any
business or profession al

A S MoESpEngts o

a specified'd

NonEEA visitor
NonEEA retired person ¢
independent means
NonEEA Minister of
Religion and Member of
Religous Order
NonEEA spouse or
dependant o{ employ(rene

E garhit hole

STAMP NUMBER 4
This person is permitted
remain in Ireland until a
specified date.

NonEEA family member
EEA citizen

NonEEA spouse of Irish
citizen

Refugee

NonEEA person granted
famiy reunification under
the Refugee Act 1996
Programme refugee
NonEEA parent of Irish
citizen child where paren
was granted permission {
remain in the State

r|t

ai

conditions that the holde
does not enter employwnt
unless the employer has
obtained a permit, does
not engage in any busing
or profession without the
permission of the Ministe|
for Justice and does not
remain later than a
specified date.

witha Green Card Permit
NonEEA national who hg
been granted permission
operate a business in theg
State

Working Holiday
Authorisation holder

STAMP 1A
This person is permitted

NonEEA national studyin
accountancy

remain in Ireland for the
purpose of full time traini
with a naned body until a
specified date.

Other employment is not
allowed.

STAMP NUMBER 2
This person is permitted
remain in Ireland to pursy
a course of studies on
condition that the holder
does not engage in any
busineser profession oth
than casual employment
(defined as 20 hours per
week during school term
and up to 40 hours per
week during school
holidays) and does not
remain later than a
specified date. Also the
person has no recourse t
public funds unless
otherwig provided.

NonEEA national attendir|
a full time course of study|

120 Seehttp://www.inis.gov.ie/en/INIS/Pages/Stamps

121 The EEA is the European Economic Area and consists of
all EU Member States, plus Norway, Liechtenstein and
Iceland.
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NonEEA family member
EU citizen where family
member qualifies under t
European Communities
(Free Movement of Pers
(No. 2) Regulations 2006

2.3 Law regulating social welfare and the
OHabi tual Resi dence

Thesocialwelfare system in Ireland is divided
into three main types of payments. These are:

e Socialinsurance payments
e Means teste payments

e Universal payments.

The system is governed by a wide range of
Acts, Statutory Instruments and Operational
Guidelines. With akocialwelfare payments, a
claimant must satisfy specific personal
circumstancesghichare set out in the rules for
each scheme.

As a general rule, sindday 2004, claimants
must behabitually residemd qualify for social
assistance payments in Ireland. Section 246
subsections 1 and 4 of the Social Welfare
Consolidation Act 200% provides that

o(1l) ¢é i tesusmddauntil thebcentrapyr
is shown, that a person is not habitually resident
in the State at the date of the making of the
application concerned unless the person has

122 As amendedy Section 30 of the Social Welfare and
Pensions Act 2007.

Condi


http://www.inis.gov.ie/en/INIS/Pages/Stamps

been present in the State or any other part of
the Common Travel Aféd for a continuous
period of 2 years

(4) Notwithstanding the presumption in
subsection (1), a deciding officer or the
Executive, when determining whether a person
is habitually resident in the State, shall take into
consideration all the circumsemof the case
including, in particular, the following:

(@) the length and continuity of residence in the
State or in any other particular country;

(b) the length and purpose of any absence
from the State;

© t he natur e and
employnent;
d the personds main

(e) the future intentions of the person concerned
as they appear from al

The Department of Social and Family Affairs
issued Guidelines for Deciding Officers on the
determination of Haltual Residence in June
2008.124 Following a series of nine cases taken
by the Free Legal Advice Centres (FLAC),
reviewed by the Chief Appeals Officer of the
Social Welfare Appeals Office, it was held
that the law did not exclude asylum seekers as
an entire category of persons who could not
satisfy the HRC. Each of the appellants was an
asylum seeker or person seeking humanitarian
leave to remain and in three of the cases, the
appellant had been supported by another
organisation at the initial appeal stageher
Chief Appeals Officer found that each case
had to be decided on its own individual
circumstancé®.

The interpretation of the HRC has varied since
2004. In recent years, EU citizens from the ten

accession stateshave been particularly
affected. After dscussions with the EU
Commi ssion who raised

compliance with EU law, the Irish Department of
Social and Family Affairs ordered any EU and
EEA individual in
empl oymento to be
resident26 On the other hand, EU/EEA citizens

123 The Common Travel Area consists of Ireland, the United
Kingdom (including Northern Ireland), the Channel
Islands and the Isle of Man.

124 See the text of the guidelines at
www.welfare.ie/EN/OperatnalGuidelines/Pages/hab
res.aspx

125 For more information on the HRC and a briefing note on
these decisions and the amendments to the legislation
see http://www.flac.ie/campaigns/current/campaign
for-fairnessin-socialwelfare-decision@n-hrc/

2%Neverthel ess, Joe OOBrien
are major issues with the implementation of this order.
oParticul arl y si ncffecersthave
not being applying this consistently. Our Housing and
Welfare service has dealt with many EU citizens who
subsequently proved they
empl oymentd (with our

endi nogwoornk e rhsad

pattern

ce nEtJar” 601% fooi

who have not yet entered the labour market

but are seeking jobs are not considered as
datde.t hedg)efore
payments if not meeting HRC critéfaThis

can even happen to people who grew up in
Ireland ba went away and have returned.

st

In December 2009, the Irish Parliament passed
a Bill amending the Social Welfare Acts. In
accordancewith Section 15 of the Bill, asylum
or subsidiary protection seekers during the
entire procedure as well as any migrant
staying in Ireland without a residence permit
are blanketly excluded from receiving social
assistance paymerits.

of t he personds

reject ed (Entmiemessage to the authod dated
nt erest ; an

0Away from home and

and proflle of EU10 Nationals using homeless services

B‘érgm a;de(fra%yg] wrﬁléz égnsu‘?laﬁc? Tera ddress the

Homeless Agency. Dublin 2006, at p. 63.

128 Section 15 of the Social Welfare and Pensions (No 2)
Bill 2009 amends Section 246 of the Principal Act by
inserting the following subsections after subsection (4):
0(5) Notwithstandi nabjestiobsecti ons (
subsection (9), a person who does not have a right to
reside in the State shall not, for the purposes of this Act,
be regarded as being habitually resident in the State.

(6) The following persons shall, for the purpose of
subsection (5), be tak to have a right to reside in the
State:
(a) an Irish citizen under the Irish Nationality and
Citizenship Acts 1956 to 2004;
(b) a person who has a right to enter and reside in the
State under the European Communities (Free Movement
of Persons) (No. 2egulations 2006 (S.I. No. 656 of
2006), the European Communities (Aliens) Regulations
1977 (S.I. No. 393 of 1977) or the European
Communities (Right of Residence for-Btmmomically
Active Persons) Regulations 1997 (S.l. No. 57 of 1997);
(c) a person inespect of whom a declaration within the
meaning of section 17 of the Act of 1996 is in force;
(d) a member of the family of a refugee, or a
dependent member of the family of a refugee, in
respect of whom permission has been granted to enter
and reside inhe State under, and in accordance with,
section 18(3)(a) or, as the case may be, section 18(4)(a)
doihg Agtef 3996; g he ruleds
(e) a programme refugee within the meanlng of section
24 of the Act of 1996;
(f) a person who has been granted permission to remain

homel ess

0ge nimth’esmaie undegRagdlation é(4) df tiee Regulationg of
regar?

e d as habitua_l_l%
(g) a person who has been granted permission to enter,
and reside in, the State under Regulation 16(3)(a) or
16(4)(a) of the Regulations of 2006 by the Minister for
Justice, Equality and Law Reform;
(h) a person whose presence in the State is in
accordance with a permission to be in the State given by
or on behalf of the Minister for Justice, Equality and Law
Reform under and in accordance with section 4 or 5 of
the Immigration Act 2004.
(7) The follwing persons shall not be regarded as
being habitually resident in the State for the purpose of
this Act:
(a) a person who has made an application under section
( @rofotte A\at af 1999 andwdhdreetiie Ministea for Justice r e
Equality and Law Reform has not yatima decision as

r e c etswhetlena deckratiordundergsection 17 of the Act of

1996 will be given in respect of such application;
(b) a person in respect of whom an application for

w e r subdidiary rgeetioruhasnbeen madel undef Regulation 4v e
hel p)

af the Bagulations ob ZBPandowdeare ahdatetmiration t i al | y
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If the person concerned is perceived as not
meeting the HRC criteria, s/he will not receive
any benefit payments and can even be denied
accessd emergencyaccommodatioh#®

Asylum seekers do not take part in the general
social welfare system. The Irish Reception and
Integration Agency (RIA) is responsible for their
supply. It should be noted that Ireland has
made use of a reservation to the EU Tyemd
opted out of the Directive on Minimum
Standards for the Reception of Asylum
Seekerg30

under that Regulation has not yet been made 5 in
respect of such application;
(c) a person who has been notified under section 3(3)(a)
of the Immigration Act 1999 that the Minister for Justice,
Equality and Law Reform proposes tnake a
deportation order, whether or not that person has made
representations under section 3(3)(b) of that Act, and
where the Minister for Justice, Equality and Law Reform
has not yet made a decision as to whether a deportation
order is to be made inesspect of such person;
(d) a person who has made an application under section
8 of the Act of 1996 which has been refused by the
Minister for Justice, Equality and Law Reform;
(e) a person in respect of whom an application for
subsidiary protection has heemade under Regulation
20 (4) of the Regulations of 2006 and a determination
has been made that the person is not eligible for
subsidiary protection under the Regulations of 2006;
(f) a person in respect of whom a deportation order has
been made under ston 3(1) of the Immigration Act
1999.
(8) For the purpose of this Act, where a pefson
(a) is given a declaration that he or she is a refugee
under section 17 of the Act of 1996,
(b) is granted permission to enter and remain in the
State under section (B)(a) or 18(4)(a) of the Act of
1996,
(c) is granted permission to remain in the State under
Regulation 4(4) of the Regulations of 2006,
(d) is granted permission to enter and reside in the State
under Regulation 16(3)(a) or 16(4)(a) of the Regulations
of 2006, or
(e) is granted permission to remain in the State under
and in accordance with the Immigration Act 1999 or the
Immigration Act 2004,
he or she shall not be regarded as being habitually
resident in the State for any period before the date on
whichthe declaration referred to in paragraph (a) was
given or the permission referred to in paragraph (b), (c),
(d) or (e), was granted.
(9) Notwithstanding that a person has, or is taken to
have in accordance with subsection (6), a right to reside
in the Stad the determination as to whether that person
is habitually resident in the State shall be made in
accordance with
129 |nformation from Sinead McGinley afin O'Broin
Focus lIreland, interviewed in Dublin on 1 December
2009 (herenaf t er referred to
interviewd); also
130 Council Directiv003/9/EC of 27 January 2003
laying down minimum standards for the reception of
asylum seekers; Ireland has opted out using the
reservation laid down in therotocol on the position of
the United Kingdom and Ireland in respect of the Area
of Freedom, Security and Justice (how in thexatme
the Lisbon Treaty).
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subsections

2.4 Non-Removal of lllegally Staying Third
Country  Nationals: Grounds and
solutions

Section 3 of the Immigration #&&tprovides
some reasons for noemoval from Irand:

Subsection 1 refers to the principle of non
refoulement as enshrined in Section 5 of the
Refugee Act, which repeats Art. 33 of the 1951
Refugee Convention. In this context, subsection
2 clarifies that a
regarded as being treatened if,inter alia in
the opinion of the Minister, the person is likely
to be subject to a serious assault (including a
serious assault of a sexual nature).

Additionally,Subsection 6 lists the factors which
the Minister for Justice must considemigef
deciding to remove a thirdountry national, or,
reversely, he can use as grounds for granting
leave to remain:

1. the age of the person;

2. the duration of t he
the State;

3. the family and domestic circumstances of
the person;

4. the natureo f the personos
the State, if any;

5. the employment (including self
employment) record of the person;

6. the employment (including self

employment) prospects of the person;

7. the character and conduct of the person
both within and (where relevarand
ascertainable) outside the State (including
any criminal convictions);

humanitarian considerations;

any representations duly made by or
onbehalf of the person;

10.
11.

the common good and

considerations of national security and
publicpolicy.

It should be ned that consideration of these
grounds is left to the discretion of the Minister
and they do not give any enforceable
entitlements to the migrants concerned.

In practice the wide range of discretion often
e.s u n,  migrants?o

sécﬂa)we?félr(g eve‘h) if 9ney are in need of

assistangeas there is reason to fear that even

a s a shddtiziendependemdyBanowelfare can later
from Berk

Rave ¥ daidgmhg mp&ct on an application for
leave to remain, lonterm residence or

131 The regulations on removal are likely to be significantly
amended under the proposed Immigration, Residence
and Protection Bill.
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citizenship. The general political d@m in
Ireland is that Irish citizenship, for instance, is a
privilegerather thana right132

Leave to Remain and Subsidiary Protection

A person who is subject to a removal order
may apply for leave to remain on the grounds
that they may suffer torture ortheer il
treatment on return to their coyntf origin.
Since October 2006 they may also apply for
subsidiary protection on the basis that they
face the risk of serious harm within the terms of
the regulations if they are removed from the
country.

Regulasation: Leave to remain for wm@tional
parents of Irish born children

In accordance with the Nationality and
Citizenship Act 2004, since 1 January 2005,
children born in Ireland to thimbuntry
nationals are no longer entitled to Irish
citizenship unds one of their parents has
lawfully resided in Ireland for at least three out

of the four years
On 15 January 2005, the Minister for Justice
announced new procedures for the

consideration of applications for leave to
remain ©or thirdcountry nationals who were
parents of Irish born children. The closing date
for applications was 31 March 2005: almost
18,000 applications were received and some
17,000 applicants were given leave to remain
for an initial period of two years. Ithsuld be
noted thatafter 2005, the Government has not
made any provision in relation to the residence
rights of those whose children qualify for
citizenship. If today a child is born in Ireland
whose parents meet the criteria for their child's
entittement to citizenship, there is no
straightforward provision to apply for their
residence on the basis of parentage.

Regularisation scheme for migrant workers

In October 2009, the government introduced a
regularisation scheme for migrant workers who
had had an employment permit and
subsequently become undocumented through no
fault of their own (i.e. through the action or
inaction of their employe¥33 The tosing date

for applications was 31 December 2009. The
MRCI haslong been campaigning for a
mechanism to bgut in place for migrant
workers who entered the country as work
permit holders and subsequently become
undocumented through reasons beyond their
control.It called for such a mechanism to be
permanently in plage since the way the

132 |Interview with Fidéle Mutwarasibo, Immigration Council

of Ireland, Dublin, 30 November 2009 (hexiter
referred to as OMutwarasibo
133 See the details of the scheme at

www.inis.gov.ie/en/INIS/Pages/Undocumented_Worker
s_Scheme

employment permits andnimigration policies
are designed will always lead to people
becoming undocumented. The government
introduced a time bound, three months
regularisation schemiastead of an ongoing
mechanismWhile MRCI welcomed the scheme,
they still believe that an onggirmechanism is
needed.The consequences of the regularization
scheme and whether the government decides to
continue with a permanent system remains to be
seen.

3. Dimensions of destitutidnAsylum
seekers

3.1 The asylum procedure

In 2008, the Irish authoritieeceived a total of
3,866 applications for refugee status. Tikia

3% decrease in applications compared to
2007 and is the lowest annual number of
applications since 1997. Between January and
October 2009, the number of applications was
even lower and t@led 2,354.

precegd Bieelrdbdynitordrhtd ifldisS vel) lowih M -

Ireland?34 In 2008, the Office of the Refugee
Applications Commissioner (ORAC)
recommended grainig refugee status in 6.4%

of all cases. 8.4% were deemed inadmissible
under the Dublin Il Regutati 85.4% of all
applications were refused. About 88% of
ORACOGs r ecomme n dubmiited n s
to the next levelthe Refugee Appeals Tribunal,
were upheld by the Tribunal in 2008. Only
12% of appeals were successful. In October
2009, ORAC completed total of 327 cases.

In 8 of them, the Office recommended the
applicant be declared a refugee (2.45%). In

42 other cases, the application was
inadmissible under the Dublin Il Regulation. In
277 cases, applications were recommenfied
refusal (84.7%).

Upa arrival in Irelandan asylum seekdras

an initial interview conducted by an
immigration officer or an ORAC officl&}.The
applicant is asked to fill out an application
form and briefly set out the details of the claim.
Once the application is therebpdged, the
asylum seeker is requested to fill out another,
more detailed questionnaire within seven or

BThe following numbers are
at www.orac.ie and from the Refugee Appeals
Tri bunal ds Annual Report

135 The following is based on information in: Elizabeth
O6Rourke, O06Frontloadingo:
at the Early Stages of t he
Notes (ed. by the Jesuit Centre faitk and Justice in
Dublin), issue 62, November 2009, pp.-2% Brian
Barrington, The Single Protection Procedure. A Chance
for Change. Ed. by the Irish Refugee Council. Dublin
2008, pp. 1920 (hereinafter referred to as
oBaervingwon, C h asitec & &C)tizens a n d
Information Ireland
(www.citizensinformation.ie/categories/moving
country/asylunseekersaand-refugees.
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eight working days. Later, s/he is invited to a
substantive interview carried out by an ORAC
caseworker and with the assistance of an
interpreter. The gplicant can be assisted by a

legal representative. A written record of the

interview, together with the record of the initial
interview, the filled in questionnaires and any

other relevant documentatjoform the basis
upon which the caseworker prepareseport

for the Refugee Appeals Commissioner, which

must be signed off by a higher officidased

Instead of judicial review, the asylum seeker
has four options:

e To make representations to the Minister
within 15 waeking days setting out
humanitarian reasons for leave to remain.

To leave Ireland before the Minister

decides the matter and inform the Minister
in writing of the arrangements having been
made for this purpose.

on this, the Refugee Applications Commissioner ¢ To consent to the making of the
must recommend to the Minister of Justice either deportation eder within 15 working days.

that refugee status be granted or the

application refused.

e To apply for oOs®bsidiary pt

If the Refugee Applications Commissioner ©On the direction of the Minister, certain

recommends the refusal of the application
because it was withdrawn or is deemed to be
withdrawn, there is no appeal against such

recommendationAn appeal can be lodged

with the Refugee Appeals Tribunal (RAT)
against the recommendation of denying
refugee status on other groundsf t he
decision is positive, the applicant receives a
declaration as a refugee by the Minister of

categories of asylum applications, including

hose from national s of 0S
originé, are dealt with as &
acceleated procedure.

Deportation orders issued by the Minister for
Justice are carried out by th@arda National
R nh@rétion Bureau (GNIB).

In general, NGOs raise the concern that the

Justice subject to considerations of national asylum procedure is not transparent and

security or public orde©n a negative deision

of the RAT, thdlinister may refuse to give a
declaration as a refugee and make

arrangements for the
Ireland.

Only judicial review can be sougagainst a

negative decision of the RATot a decision of
a court of justicero t he Cc a slaso s

opportunity is therefore rarely used. In

accordancewith a written answer by the

Minister of Justice to a question of Deputy
Denis Naughten, 344 judicial reviews against
decisions of the Refugee Appeals Tribunal had

been taken inthe year 2008, of which 181
were successful. Frorft January to ™ July

2009, 39 judicial reviews out of a total of 151

were successfil.

deciding officers have too much diionary
power. Decisions are described as being rather
subjectivés3®

a Mlirind h& AsyiGh® prdc&Me VaRt lappifcdn© M

cannot also apply for Irish citizenship.
3.2 Dispersal and Direct Provision

Afeerr havirg . lodged their applications for
asylum, asylum seekers are feoéd
accommodation in one of currently two
reception centres in Dublin for a short period of
time. During this period, asylum seekers are
given access to health, legal and welfare
services.

Under the policy of dispersal of asylum
seekers, applicants arthen relocated to an
accommodation centri@. accordancewith the

Reception and Integration Agency (RfA)

9o RAT was est ddpénientimectianisnsto a n there iscurrentlya total of 48 Direct Provision
process asylum appeals from the ORAC, but has been  Centres throughout 19 counties; only 7 of these

criticised for a number of reasons, among them lack of
publicity and alleged bias on the part of board
members, who are paid by the number of cases

processed. The draft ImmigratioResidence and

Protection Bill provides for the establishment of a new
and independent Protection Review Tribunal in place of
the RAT. The new body would be required to improve

transparency and consistency, and may havetirfudi

members. It may also publiselected decisions based

centres are Statewned. Additionally, 4 Self
Caterng Centres are located in Dublin, Co.
Cork, Co. Louth, and Co. Roscommon. Only a
few of these 52 centres are Statevned most

settled, at any stage, by t he
www.kildarestreetom/wrans/?id=200907-

on their g e n Rapatlby the€dumciv @t n c e . 609.2382.0

Europeds Commi ssioner for

Hammarberg, on his visit to Irela@6, - 30 November
2007. CommDH (2008)9, Strasbourg, 30 April 2088

Heu Tha tmmigratignh ResidencéVand Prbtectioa 8ill will
introduce a single procedure for the determination of all
forms of protection applications including those for

hereinafter referredt 0o as O Hamma+vater g Rsulpsidiary pbotection. See the details in Brian Baoringt

para. 100). Change.

B"The minister added: o0New j uliluntarvielv withe Manigaw 8nng Brenman amdy Emnms t
the RAT include cases in which the Tribunal was not the Flaherty, Refugee Information Service, Dublin, 2
primary respondent. Successful judicial reviews are those December 2009 (hereinafter referred to as

in which there was a judgement or rulingthe year

indicated. They may also relate to cases lodged in

OBrennan/ Fl aherty interviewo).
140 Reception and Integration Agency, Report October

previous years. Successful judicial reviews include cases 20009, pp. 14, 20; accessie onwww.ria.gov.ie
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are commercial. They consist of hotels,

concerns that Direct Provision Centres do not

guesthouses (B&B), hostels, former convents or offer quality, culturally appropriate foo##4

nursing homes, one Mobile Home Site, and
several System Built Facilities. In October 2009,
the vast majority of asylum seekers were
staying for over 36 months in direct provision
centres.

Asylum seekers are not given any choice with
regard to the location of the centre to which
they are dispersed.They are required to
remain in the centre while their application for
asylum is being considered, if they are subject
to a removal order or while awaiting a
decision on an application for leave to remain.
They can only move out of the centre with
permisgin from RIA.Failure to remain in the
centre is an offence with a penalty as specified
in section 9(7) of the Refugee Act and may
result in the asylum application being deemed
to be withdrawn or being refused.

oDirect provisiono 9 n
means full board, i.e. the cost of three meals
per day, heat, light, laundry, etc. are directly
paid by the State. Residents are not allowed to
prepare their own meals. They may have to
share their bedroom and bathroom facilities
with other asylum seelsetUsually there is a set
of house rules the residents must comply4uith.

In addition to odirect
receive only a weekly personal allowance of
019. 10 per a gear thild. Tesd
sums have never been increased since they
were introduced in the year 200&

Usually, asylum seekers are granted clothing
allowances twice a year but these are not
automatic payments and are given at the
discretion of the Community Welfare Officer.
Asylum seekers can also apply for the Back to
Schob Clothing and Footwear Allowance for
any school going children. There hdween
instances where these payments have not been
granted usually when the CWO believes the
asylum seekehas other means. Applications
can be made for additional payments in the
case of Exceptional Needs Payments (under the
Supplementary Welfare Allowance system) but
are rarely granted. Hence the applicants have
to cover all costs such as transportation, books,
phone calls, etc. from tisisallallowance.

Living in direct provigiohas a certain impact
on both physical and mental healtWhen
there is no selfatering the question of access
to a nutritionally adequate diet is gfarticular
importance. NGOs regularly receive complaints
about food in the cer#sl43 Even the Irish
Hedth Service Executive (HSE) has raised

141 Some centres are reported to be especially designed
for accommodati on of
Flaherty interview).

142 Mutwarasibo interview.

143 Brennan/Flaherty interview.

The obligation to live in certain cestiwithout
permission to work masocompound mental
health, with boredom, depressjosense of
isolation and loss of sakteem commonly
reported symptoms, especially when this
restriction extends over a long period.

Compoundinghe problems is a general lack of
private space especially where families are
accommodated, and a lack of mamal
autonomy4s

There are several complaints abaatlack of
qualified, trained staff such as social workers in
the centre% and in some cases about staff
attitudes to the residentsin other cases staff
members do even more than foreseen in their
job descriptions. But in general manager of,
e.g., a privately owned hotel that is used as a

Qg Prowisiog fiagteeeanpof e expeciediip

havé knowledge and experiencé a
cultural, mental or similar problems.

ressing

Children living in direct provisionsnbear an
especially heavy burden. In the words of the

Il rish Childrends Rights Al Il
Ireland: dDirect provision, comprising of

institutional communal centres, is not well

d§5#9@99 ifoé‘ Y [pypportiv '33} CUKE" Qe e ke r s
parenting. Childrencanhot have a "norma

i _ijild%oed living foa prolonged period of time

in an’institutional setting. Questions have also
been raised about the adequacy of direct
provision to meet the medical, nutritional,

14 See for furtherreference Health Service Executive
(HSE), National Intercultural Health Strategy 2@07
2012. Dublin 2008, p. 42.

“5oThe Commi ssioner visited
centre near Cork airport and spoke to staff members
and residents in private. The fayiis relatively new,
and offers good conditions, including-site basic
medical care. There were, however, no apartments
available for families with children; each family shared
one room, which resulted in very limited private space.
Civil Society remsentatives have informed the
Commissioner that this is a general problem in Irish
reception centres. Reports from independent inspectors
engaged by the RIA also indicate that deficiencies exist
in certain centres, such as lack of recreational facilities,
overcrowding and problems of safety. The Irish
authorities have informed the Commissioner that the
safety concerns raised in the inspection reports had been
addressed subsequently by
acknowledging that the facility visited is, in g, of a
good standard, the Commissioner is concerned about the
current state of accommodation for families and of the
deficiencies reported by independent inspectors. The
Commissioner is also concerned about the low degree of
personal autonomy asylsekers may retain
throughout the process, knowing that it can take three to
five years to have an
(HammarbergReport atparas. 107108.).

U]l nterviews with Joe
Dublin, on 1 December 200Befeinafter referred to as

OtroubdlGBmaker sdt grBurieem)a,n/ wi t h

Service Ireland on 2 December 2009 (hereinafter
referred to as OMorris
interview.
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developmental and educational needs of for. It is also ot clear whether these persons
children. In ddition, the level of poverty are entitled to emergency services. This may
experienced by most families living in this  result in situations where persons are basically
system (many who often cannot afford basic left to live on the street.

items such as supplementary foodstuffs, supplies
for schools, class trips, birthday parties etc.)
along with the longerm consequences for  Asylum seekers are not allowed to seek or
families and parenting where parents are enter paid employment, run amvn business or
unable to engage in study and work is trade during the entire recognition

7

worrying.o procedurets2

Also, service providers working with asylum Asylum seekers have the same access to health
seekers say that direct provision is unsuited for services as the mainstream population (barriers
lone female parents and single females who  such as language, cultural issues, etc.
are vulnerable and at riskof sexual notwithstanding). At some cestiGP services
exploitationt48 are also povided on site facilitating the

A longer stay in a Direct Provision Centre has in referral onward of persons who may require
some cases resulted 1in Spe?f'f"“ﬁt S?I’\{IC u Qertadn quc'i’"l@eg {“?”Eah of
the persons concerned, i.e. they become unable edlth services also exist
to live on their own and to organise their lives  All children under the age of 18 have the right
by themselvel? to primary and secondary education. Asylum
3.3 The Habitual Residece Condition (HRC) seekers arenot entitled to participate in Sta_te
fundedthird level education, post Leaving
If an asylum seeker, like Abdul in the case Certificate courses, Vocational Training
study described above, either leaves a Direct  Opportunities Scheme and courses organised

3.4 Work, health care and education

Provision Centre on his owduring the by FAS or FETAE.

determination procedure r i s, as a

makero6 forced to |leave,% Slf)mne@smp@ of destitutiirgegylar ¢
being nivioy umAsmedsult,s/bedis migrants

usually denied any welfare assistance including
housing This is based either on a failure to
meetthe HRC criteria as described above or Tlere are no statistics on irregular migrants in
rather, since Parliament passed the Ireland. One interviewee estimated their
amendments to the Social Welfare Aict number to be about 30,0085 In addition to
Decerber 2009, on the perception that they those who have come to Ireland irregularly or
arenolongerdo habi tual ly r esi dvaosd asylum hpplications hawe betrhrejected,
notingthat these amendments were introduced the majority have come as regulamigrants

just after a series of decisions by the Chief and remained in Ireland after their visa
Social Welfare Appeals Officer in cases taken expired (o0overstayerso)
by FLAC where it was held thaete could be
no blanket exclusion of asyhsmekers from
social welfare benefits and that each case had
to be determined on its own meks.

41Ways into oirregularityéo

An interesting case example in this context are
Brazilian migrants. At present, Brazil is a-non

visa requirement country in relation to Ireland

citizens of this country can enkeland for a

It is not clear which authorities are responsible
for dealing with those cases, hence it may

happen that persons ra sent from the 152 |t is worth mentioning that in 1999 a special scheme was
; : introduced to allow asylum seekers awaiting a decision
Com.mumty Welfare Officer to RI.A and back for over one year to access employment. Calls to
(adding to the problenof Community Welfare introduce a similar scheme have been dismissed by the
Officers not alwaysbeing informed about Gowernment so far (information from Mr Mutwarasibo in
recent changes in law or guidelinés)Judicial an email message to the author, dated 6 January

2010).
153 For details see Amnesty International Irish Section,
Mental Health Lobbying Network: Background Note on
“WChildrends Rights Al Il indnce aMahtal healthamg Asylum Seekerd/Refagassen?208 R o u

review of decisions is very difficult to apply

Table Information Sheet: Children and Families living in (on www.amnesty.ie).
Direct Provision. 29 January 2009. Accessible at 154 FAS is the National Training and Employment Authority
www.integatingireland.ie/userfiles/File/Database/Chil (Foras Aiseanna Saothair); FETAC is the Further
dren%20and%20Families%20Living%20in%20Direct% Education and Training Awards Council.
20Provision.doc 155 Raluca Anucuta, Migrants Rights Centre Ireland, Dublin,
148 Seel mmi gr ant C 0 u rlobalidatioroSex | r e | annnderviewoo® 1 Decemb2009 (hereinafter referred
Trafficking and Prostitutiofhe Experiences of Migrant to as OAnucuta interviewo). The sz
Womeninlireland.Du b | i n ,200%, p.G4 uar y Migration News Sheet, December 2009, p. 7:
149 Morris interview. Ireland/Erratum concerning amnesty. See also the data
For more details see FLACOSs adnalybid in Migrants tRightseGentre lredand, lAfé inithe n c e
(PILA) Bulletin of 17 December 2009 (item 1) at Shadows. An Expkgion of Irregular Migration in

www.flac.ie/download/pdf/171209_pila_bulletn.pdf Il rel and. Dublin 2007 ( reinafter

he
BIMc Gi nl ey/ O6Broin interview the Shadowd), at pp. 21

46


http://www.integratingireland.ie/userfiles/File/Database/Children%20and%20Families%20Living%20in%20Direct%20Provision.doc
http://www.integratingireland.ie/userfiles/File/Database/Children%20and%20Families%20Living%20in%20Direct%20Provision.doc
http://www.integratingireland.ie/userfiles/File/Database/Children%20and%20Families%20Living%20in%20Direct%20Provision.doc
http://www.flac.ie/download/pdf/171209_pila_bulletin.pdf

three month stay as tourists witheutsa. They
become oOirregularo by
of time. Before May 2005 and the accession of
the ten new Member States to the European
Union, this was rather tolerated by the Irish
authorities as Ireland had a huge deficit in

Irregular migrants are especially affected by

tdhe EIRAS?tNawadaysgthetrutei issinteppeeted o d
even more strictly because of the economic
crisis and its impacts on public funds. Irregular
migrants are not entitled to social welfare if
they do not meet the HRC critetfd.In some

terms of |l abour . A polcases chay mighbt Iréeceive Sepplententavya s
used to ensure that treconomic boom of the Welfare Assistance, but faro mae than six
0Celtic tigerd6 Brazili monthss. were encouraged to
bring their families as ,the were ,seen s 0 [ 1
behavedd -werkimy. By 2008 the Lt s ﬁou' d o bg’ ”hOPNe.d Iv\fehat
were well integratedhaving started to arrive g"gra!”ts e a\(/je ant” .gteh o the bat|ona
at the beginning of the boom in 1999. Helping henS|on X T]n anf %a' their taxes but may
integration was the 50/50 gender balance ave no right to refunds.
among them and an average 40% 43Housing and the oOHabi
representation at the primary schools and 10% Conditiond6 (HRC)
at the secondary school. With the beginrohg . .

For homeless associatijonke HRC is not

the economic crisis and the harsher migration
regime howeveyr their
considerably worsenéé

mandatory. Nevertheless, since they are to a
large extent funded by the State, these
agencies find themselves under heavy pressure
toact along the Stateds
funding. Hence, it is difficult for an irregular
migrant even to get shelter.

situation  has

Some (Chinese) migrants are known to have
come as students but were no longer able to
afford the University feesSubsequentlyhey
started to workwhichunder t he

st amp 6, they ad notnallowed, ando
theybecame o¥rregul ar. 6

c‘)lmm|ﬁ;ration_ ) _

As the economic situation worsens, migrants
must turn to living in overcrowded conditions. A
couple with a 12 year old quadriplegison
and two infant children, for instance, were
sleeping in one bedroom and sharing a four
bedroom house with five other men to keep
costs down as they had no recourse to social
benefits when unemploy&d.

4.4 Work

Irregular migrants are not allowed to workeT
current economic recession hits migrant and

r especially undocumented workers very Rétd.
(6Stamp 16), . issued by the
Complaints "against employers for workplace

rights violations, including unpaid salare

Others have come as migrant workers and
attained a visa for a fixed job in a certain
enterprise buhavelater encounteregroblems
with thér employer. Fo various reasons,
including  workplace exploitation, their
employment has been terminatéd. Work
permits, issued by the Department of
Enterprises, Trade and Employment are bound
to a certain workplaceand soa change of the
workplace requires a new worlepnit. As the
residence permit
Department of Justice is closely linked to the
work permit, it automatically expires if the ) ;
work permit is no longer valid. A three months ~ be lodged with the Labour Courtsut during
extension of Stamp 1, in order to seek new the Iong_procedure the wioar is not entitled to
employmentieswi t hi n t he i mmi ga30Giabvwelfagetpaymenis fhy doesnot
discretion.Review on the merits of the case
against a negative decision of the immigration

ot The following information relies on Mutwarasibo and

officer can only be sought within the authority.
Leaving the workplace, for whatever reason,
can therefore regwdlatr 6i.n

If a migrant who has become irregular has
received a deportation order from the
Department of Justice, s/he must report
regularly to the responsible immigration officer
until the deportation can be enforced.

42Soci al
Reside ¢ e

wel fare a

nd
Conditiond (HRC

156 |nformation from Mr Frank Murray in an emadlssage
to the author, dated 8 January 2010.
5] nterview with Sr . RSHdlaadanor

Dublin, on 3 December 2009.
p. 30.

8The following information re
interviews.

160 Qr s

OdBrien interviews.
as  Joe _(
ekpeicdico tha IHAT @riteri@ drefndt even considered or

applied if someone presents to an officer without in

date immigration status. Their claim is simply not
considered. 6 ( Emai | message to
January 2010.) This practice getme legal grounding

after the December 2009 changes in law.

161 Information from Mr Frank Murray in an emadssage

to the author, dated 8 January 2010.

162 The case of the Brazian_community in Gort where many

bedbl€ have declded @ do batk & Brazil evisihey

have lived for years in Ireland shows the impact the
economic recession can have especially on migrant
wor ker s. See BBC News, 5
Brazilians pack their bag. The case of these Brazilian,
however, opposes a global trend of immigisichoosing

to stay put in their adopted countries rather than return
@dnB despienvenRhligR unamiployent and lack of jobs.
Boe @ diddugsibne of ithis trend esee SNiigratiom WPslioy,
Institute: Migration and the Global Recession. A Report
Commissiored by Ahe \BB®rid e5enaca. dSep@ttir i e n
2009.
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meet the HR®3 In a growing number of cases
employers have sought to rely on the defence
of illegality of contract. This stems from the
traditional position that where the employee is
not legally entitled to work, their contract of
work is illegal and thereforaunenforceable
This is one major barrier to legal redress for
undocumented migrant work&s.

4.5 Health care

Irregular migrants are not banned from health
care but often they do not gmtthe doctor or
the hospital because of misinformation, fear, or
lack of sufficient financial means. Additionally,
there is a lack of professionally trained
interpreters.

At the same timeloctors and hospital staff are
not obliged to report irregular mignts to the
police as the law does not say anything about
this issu&s

5. Conclusions and recommendations

5.1 Consequences othe St at e & s | aws

policies resulting in destitution
Social assistance

6.

There are no possibilities for asylum
seekers to obtain higher education,
vocational training, etc.

No ways out of destitution

7.

Even if the law provides for some
ways of regularization, it does not
offer entitlements but rather a wide
area of discretimn for the Minister of

Justice.

For the Irish society

8.

The complete exclusion of some
migrant groups from enjoying basic
human rights shows thegative side

of a welfare state. It creates new
invisible borders within the Irish
society. The welfare system is
danger of being eroded from the
bottom.

Ireland does not fulficompletely its

international obligations to respect
a Ruman rights of all persons being

subjected to their jurisdiction.

5.2 Recommendations

1. For asy|um seekers during the 1. lIreland should adopt and implement the
recognition procedurghe amounof relevant Europan law, including the
social assistance is very low and does Council Directive2003/9/EC  of 27
not cover all needs of daily life. Janary 2003 laying down minimum

) o ) standards for the reception of asylum

2. The Direct Provision system results in seekers
dependency and, at least in some o .
cases, in oinstitut2i lh aprogeduses i ang ¢decigipnakingh e
persons concerned. processes should be transparent, based on

] ] ) a clear set of criteria, and fair.

3. Migrants who, in the view of the ) ) ) )
responsibleofficers, do not meet the 3. The wide range of discretion given to the
Habitually Residence Condition (HRC), Minister of Justice in migration matters
do not receive any social assistance at should be reducedo a clearer set of
all. rights and entitteméxn This includes

] granting citizenship or loftgrm residence

Housing / shelter status.

4. The implementation of the HRC can 4 pecisions should be subjected to review
asylum seekers who are forced to an independent, judicial body.
leave the Direct Provisiorys$em, as ) ) ) ) _
well as undocumented migrants. 5. Access to basic social assistance including

housing should be providéar everybody

Work who cannot afford the costs of living on his

5. Because of the restrictive legal or her own. Insofar, the HRC should not
provisions, asylum seekers and apply.
undocumented migrants often cannot . Access to all necessary (social) assistance
obtain work permits and therefore should also be possible while a complaint
rely on irregular jobs thatin the against an employer is pending at the
majorityare underpaid andurstable. Labour courts.

Educton 7. Law shodl provide for possibilities to

163 Information from Anucuta interview.

164 Information from Ms Anucuta in an email message to the
author, dated 5 January 2010.

165 Anucuta interview.
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change jobs while staying in Ireland,
including the issue of (temporary)
residence permits for a reasonable period
of time used for joisearching.

mer i

ts


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003L0009:EN:NOT

8. The Direct Provision System should be O6 Rour ke, OEt omtabeati ngd: The
replaced by a scheme offering more for Legal Resourced the Early Stages of the
autmomy to asylum seekers, e.g. -self Asylum ProceésWorking Notes (ed. by the
catering. Jesuit Centre for Faith and Justice in Dublin),

9. After at least asix months stay in Ireland issue 62, November 2009, pp. 8.
asylum seekers should be given the right to  Sanctuary. A bmonthly newsletter on asylum,
work. refugee and migrant matters from a religious
perspectie. Ed. by the Refugee & Migrant
Project of Il ri sh Bishopsd Co
onwww.catholicbishops.ie/refugees

10. Asylum seekers should be enabled to
access language, vocational and FAS
training as well as FETAC courses. NGOs
providing education to asylum seekers
should be eligible to receive adequate
State funding.

11. Capacities and training of staff dealing
with migrant cases should be improved.

12. Legal representatives, social workers, and
interpreters need to be available
especially to all persons seeking
protection.
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Case Studies in Italy

1. Case Study
1.1. A Typical Case

Waris!®6 is a 39 years old female asylum
seekerfrom Ethiopiaawaiting the outcome of
appeal, withandi | | egal st ay?d
Shearrived in Italy in February 200@nd has
been living here sinc&Varis had to leave her
husband and two of her children behind in
Ethiopia. Justefore she left Ethiopia she

witnessed her fat her 0s

Waris wused to work in
which nothing is left amgore.

Waris did not choose to come to Italy; she
wanted to come to Europe, regardless of which
country. Warisvas pregnant when she arrived
in Italy, and, for this reason, she was granted a
temporary residence permit. During her
pregnancy, she applied for asylum. Her asylum
claim was rejected twice in the administrative
phase of the asylum procedune 2001 and h
2002 respectively. Waris explained that the
Italian authorities doubted her Ethiopian
nationality, since she spoke a language they
did not recognise. Warisould not believe this
responsg because in Ethiopia more than 40
languages are spoken and the liten
authorities cannot expect to knowdalthem

Waris appealed against this decision to the
Court in 2002.She has been waiting for a
decision on her asylum request in appeal for
more than 4 yearsand has no idea when she
can expect a decision to beaken. She
appeared very desperate after such a long
period of insecurity and living in such dreadful
conditions.

During her first weeks in Italy, Waris was able
stay at a religious institute after she gave birth
to her baby in hospital. A woman that shet m
in hospital arranged this accommodation for
her. After six months siay in this centre she
could move to a reception centre because she
filed an asylum claim. At the reception centre
Waris received food and a bed. She did not
receive any cash supporfter her asylum
claim was rejected in the administrative phase,
her living situation became worse and worse.

centre. OMoving is |like marr
says Wari s, oyou al ways have
new situation. o6 At the ti me
Waris managed to rent an apartment together

with otherso | hope | wi || able to
dlace: tfoy @ child,  spility; i rbt,?,tter than

moving from one place to ano
Waris does not receive any kind of social

support, such as housing or accommodation.

Waris also does _not have the right to access

thedf8rdl Rbour FarkétBeing@idH Cwitfb@ N t -
aRy8ncom® Wéri§ defe$t8 tak8 p@ b as © f

a cleaning lady in the informal market. She

describes that it was very difficult for her to

find work as she had no one who could look

after her baby while she was at work. At the

time of the interview, Waris worked three times

a week while her son was at school. Waris is

happy with the little money she receives for

cleaning. She expressed feeling upset about

the fact that if she cannot work for one day, for

example because she is ill, she is not paid.

Apart from working, Waris spes time with

her son or doing the housework. Waris has no
friends. She explcanhoh s : ol am
do anything, because | do not have a good job.

Only people who have a good job can have

friends. 6 Nonethel ess, War i s
social contactshrough her work and school
activities.

During her stay in Italy, Waris sometimes

attended language courses. However, she

started to have mental health problems

because of the situation she found herself in.

She had to stop following these courses
becauseshe could not concentrate anymore. As

she expresses hersel f: 0 My
and | cannot study anymore. All my thoughts

are always going to my children in Ethiopia. At

night | cannot sl eep. o

Waris is very upset about her situation. She

misses hefamily and finds it difficult to be
separated from them. Waris
life is always there and here. Now | am here.

Life is never perfect. Maybe my son will have a

better life. | am not happy but | have no other

pl ace to go tod.noWwalri s cannc

Waris explained: oWi t hdf§ipltaly because shis is gof ppgsifle withoyt ¢

an asylum seeker awaiting the outcome of
appeal) | lost the right to stay in a reception
centre. Affer | was told to leave, | went to the
accommodation centre of an NGO, where only
families are housed. 0
Waris could stay for nine months. She received
food from NGOs. After this period, Waris

again stayed for nine months at a retiep

166 Name changed for confidentiality purposes.
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any papers. Waris has lost all hope for herself;

she carries on through the hope that her son will

have a better life someday. Being left without

any legal status, Warisi n despair: OHow ¢

Avpu live wighout dogyments? There isngyrgal jgp G o

possible without documents. | cannot apply for
family  reunification  without documents.
Someti mes | cry because | d
happen. o6 I f Waris could ret
woul d do t haut bothdparents,i f e wi t



what kind of |l i fe 1is
asks.

1.2. Context of the Case

The story told by Waris is illustrative of asylum
seekers who appeal against their negative
decision at the court and who are illegally
staying on the tergry16’ Furthermore, her
case is also typical of illegally staying third
country nationals with young children. With the
use of Warisds
destitute situation of asylum seekers awaiting
the outcome of appeal and whose stay oa th
territory is not authorised will be examined in
more detail belows8

The factors whi ch
those of other thirdountry nationals

interviewed are: having no or limited legal
entitlements leading to the inability to meet
basic needs,eliance on charity for survival,

167 |t needs to be stressed, howewvthat according to the
consolidated Law no. 189/2002 (Bo&s$hi Law) there
are currently two different asylum procedures: (1) the
old procedure for asylum seekers who lodged an asylum
claim before 25 April 2005 and (2) the new procedure
for asylum seeks who lodged an asylum claim after 25
April 2005. According to JRS lItaly, the administrative
phase of the old procedure is a very long: it takes
around 3 years, and the appeals phase can last 4
years. The new asylum procedure is faster: the first
decisim on asylum should be reached after 3 to 4

months. The new law, however, does not shorten the
appeals phase at court. JRS ltaly foresees that the same

period (i.e. 4 years) in which applicants have to await
the outcome of appeal will apply to new asylunses
However, JRS ltaly has not yet received feedback from
asylum seekers in appeal in this respect. The overall
majority of the asylum seekers in appeal that have been
interviewed are within the old asylum procedure.

168 |n [taly an interview was also camtded with an
illegally staying thirecountry national who is prevented
by law from applying for asylum because of his criminal
record, but cannot be returned to his country of origin
for human rights considerations. It concerns & third
country national whhas been in Italy since 1999. Being
a Kurd, his life was not safe in Iraq and he had to flee.
He applied for asylum in Italy upon arrival. During his
stay in Italy he was arrested and condemned for 5
years imprisonment for participation in a robbery. He
always claimed to be innocent. After his release in
2003, he tried again to apply for asylum but his claim

was not accepted because of his criminal past. He is not

able to return to Iraqg, nor is he allowed to request
asylum even though in need of protettio

The case of the interviewee illustrates that there are
cases of illegally staying thircbuntry nationals who are
not allowed to file an asylum claim due to their criminal
past, but, on the other hand, are in need of some form
of international protean. These illegally staying third
country nationals are not removed because of human
rights violations. However, no legal solution is offered
within Italy for their situation.

llegally staying thirecountry nationals who are
prevented from applying for sylum end up in a
destitute situation and their case is comparable to that
of destitute asylum seekers in appeal without residence

rights, being bound by the same common five elements;

having no or limited legal entittements leading to the
inability to meé basic needs, reliance on charity for
survival , being socially
of their presence on the territory, and having no way out
of destitution.

case as

conn

thatndg osodieal Icyhidxalemd®ad,s hteh e

of their presence on the territory, and having
no way out of destitutiorthe stories told by
the interviewees provide an insight to the lives
of third-country nationals livingn absolute
poverty and left without any form of social
support. Supplementary and background
information was provided by various NGOs
working directly with these destitute groups. On
this basis, several common elements can be
disgernasl xwhieh pare etypicdbr httérd-counteyc i f i c
nationals in a similar position.

The following general elements can be distilled
from Wari sods case t hat Creec
sustain destitution

No Bf limithtP1Eght Biftitienfefts Eading tottld

inability to meet basic needs

Although Waris s still within the asylum
procedured as she has appealed against the
negative  decision reached by the
administrative authoritie® she is illegally
residing on ltalian territory while awaiting the
outcome of her appeal. Waris had to leave the
reception cetre after the administrative
authorities rejected her asylum claim. Only as
an exceptional measure was she allowed to
stay for a short period in a reception centre
again. Waris has no right to any form of
financial support and is prohibitdcbm taking

up paid employment in the formal labour
market.She didreceive health treatment in the
hospital during her pregnancy.

Generally, asylum seekers who have appealed
in court against their negative asylum decision
have no right to remain on Italian territomhe
Italian authorities treat them in a similar fashion
as illegally staying thirg@ountry nationals. In
others words, the appeah court against the
negative decision reached in the administrative
phase of the asylum procedure does not have
suspensive fefct. This implies that asylum
seekers who have appealeih court can be
legally removed from the territory during the
appeals phase. However, asylum seekers who
have appealed against a negative decision
regarding their refugee status can file a
request toremain in Italy during the appeals
phase of their cas&® Nevertheless, according
to JRS lItaly, an authorisation to stay is only
granted in cases where it is foreseen that a
decision upon appeal can be reached in a very
short time. Such an authorisationstay is
issued by the Prefect for a period of two
months, which can be renew&din practice, it

is the competent Local Police Headquarters who
issue such an authorisation to stay. JRS ltaly
expressed that the Police in Rome never issue

169 Asylum seekers who have filed an asylum claim before

exc2udAeprni It h20 085s &(si®. Jes. a atehaet edgoa 5ds yc e x c |

from the possibility of requesting a permission to remain.
170 Article 17 of Presidential Decree no. 303/2004.
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such an authorigah to stay. Another possibility
of legalising the stay on the territory during the
appeals phase of the asylum procedure is to
oppose removal from the territory at the
competent court. The court can sojourn or
impede the actual removal of the asylum
seeke from the territory by granting an
authorisation to stay (or remain) on the Italian
territory™  The renewal of such an
authorisation to stay is issued by the court is at
the discretion of the Local Police Headquarters.

What characterises asylum proceduiredtaly

is the fragmentation of asylum matters in
different laws and the fact that decision
making is carried out at the regional or local
level. According to Caritas, Local Police
Authorities are not welhformed about the
applicable legislation regardg asylum
seekers in appeal. As a resuttajor regional
differences exist regarding the issuance of such
an authorisation to stagnd the situation gives
rise to legal uncertainty. Furthermore, most
asylum seekers in the appeals phase are not
aware of the possibility of requesting an
authorisation to stay, and therefore remain
illegally in Italy during the appeals phase.

Asylum seekers in the appeals phase who are
staying illegally on the Italian territory have a
rather generous access to the public theal
system in ltaly. Apart from this, rights to
services under lItalian law are lacking. This
legal category of asylum seekers has no right
to access the formal labour market, financial
support or housing. Housing is only provided by
the state in exceptionircumstances and is a
discretionary power.

Reliance on charity for survival

During her stay in Italy, Waris and her child
relied on NGOs, other civil society actors and
friends to meet their basic needs necessary for
subsistence. For periods of time ghgesl in
public housing, but this housing could not be
secured after her claim was rejected in the
administrative phase of the asylum process. In
between, she stayed in housing facilities
offered by NGOS and religious institutes.
Currently, she is able toshare private
accommodation due to her work in the informal
market.Additionally,several NGOs have given
her and her baby food.

The story told by Waris is typical of asylum
seekers who have appealed at court against
the negative decision of their asylutairo.
From first being able to stay at a reception
centre, or, alternatively receive financial
support, all entittements are lost after a
negative administrative decision.

171 Article 700 of the Italian Civil Code.
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As a consequence, a great number of asylum
seekers in appeal turn to NGOs and otleéril
society actors for their survival. They visit food
kitchens and make use of the housing facilities
offered by NGOs. In very exceptional
situations, some NGOs on a cagecase basis
provide limited financial support to asylum
seekers in appeal. Sonaso receive support,
for example the offer of a place to stay, from
their friends who are in a bettefinancial
position than themselves. Others manage to
find work in the informal market which allows
them to share private accommodation. The
wages earned as a result of irregular
employment are far from sufficient. They
cannot meet all their basic needs and mstily
rely on NGOs for food.

Social exclusion

Although Waris has already beém Italyfor 7
years, she does not feel part of sociebjer
lack of papers and accessto the formal job
market as well asher poverty all leave her
isolated Waris expressed that because she is
so poor and has no papers she cannot find
friends or engage in social activities.

Feelings of loneliness and isolation aredgipi
for asylum seekers in the appeals phase who
are illegally staying on the Italian territory.
Many feel that they have to hide arstay out

of the public eyeas much as possible so as not
to draw the attention of the State authorities.
This is a clear baer to participating in
society. Further, the prohibition to work is also a
barrier. Homeless asylum seekers in the
appeals phase experience the most extreme
cases of isolation.

The
territory

Stateds awareness

By lodging an asyim claim and appealing to
the court, Wari sf6s
known to the Italian authoritiesand they
therefore know her identityret, her appeal to

the court has no suspensive effect, meaning that
her stay on ltalian territory is considére
illegal. Furthermore, although Waris is still
within the asylum procedure no state support is
provided to her Asylum seekers in this situation
are still subject to removal. Authorisation to
remain on Italian territory may be requested,
but only limiteduse is made of this possibility
and no clear rights are attached to such an
authorisation.

No way out of destitution

Waris is very desperate about her destitute
situation and sees no way out of it. She is
waiting for the court to reach a decision
regarding her asylum claim. For herself she has
no hope of a better life; all hopes for a better
future are vested in her son.

of
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A significant number of asylum seekers in
appeal feel forced to continue to live in awful
conditions in Italy. Returning to their countfe
origin is no option for them. This could either be
for practical reasons, such as the lack of
identity papers, but also because of a fear of
persecution upon return. First and foremost, it
should not be forgotten that this group of
asylum seekers arestill within the asylum
procedure and that no final decision has been
reached by a court upon their asylum claim as
yet. The ltalian State has not decid&dally
whether or not they are in need of international
protection. Asylum seekers in appeal have
legitimate expectations that they will be
granted refugee status on appeal and are
awaiting this decision in Italy. Return in such a
situation is not a viable option for them.
According to JRS ltaly, asylum seekers in
appeal have to wait 4 years on average®if a
court decision to be reached.

2. Relevant Status under Asylum and
Foreigners law

2.1

In Italy there is no comprehensive law on
asylum but the following laws can be
considered relevant to this study and partly
regulate the asylum poliég Italy:

Relevant Asylum Laws

e Article 10 of the Italian Constitutich -
Constitutional Refugee Status

e Law no. 416/1989 converted into Law no.
39/1990 (Martelli Law}’® - Urgent
regulations on the subject of refugee
status, entry, residence and regularisation
of norEU citizens

e Law no. 253/1992 - Implementation of
Dublin Conventibft

e Legislative Decree no. 286/1998-
Consolidated Act of the provisions
regulating immigration and the norms on
the status of foreigners? and its
implementation rul&$

172 Original language: La Costituzione della Repubblica
Italiana.

173 Martelli Law: Decree Law 30 December 1989 n.416
converted in Law 28February 1990 no. 39 (Original
language: Decreto Legge 30 dicembre 1989 n. 416
convertito in Legge 28 febbraio n. 39 cd. Legge Martelli
Art. 1).

174 Original language: L. 253/1992 Ratifica Conwone
di Dublino.

175 Qriginal language: Decreto Legislativo 25 luglio 1998
n. 286 testo unico delle disposizioni concernenti la
di sciplina
dello straniero.

176 The most relevant implementation rules are:

. Presidentil Decree n0.394/1999- Regulation on
application of the consolidated act regarding
immigration and norms on the condition of foreign

e Law no. 189/2002 (Bosstini Law)d
Changes in regulations on the matter of

immigration and asyldifi - and its
implementation rul&$
e Legislative Decree no. 85/2003 -

Implementing EU Directive 2001/55/EC of

20 July 2001 on minimum standards for

giving temporary protection in the event of

a mass influx of displaced persons and on
measures promoting a balance of efforts

between Member States in receiving such
persons and bearing the consequences
thereof179

e Presidential Decree no. 303/2004-
Regulation on procedures granting or
withdrawing refgee status0

e Legislative Decree no. 140/2005-
Implementing EU Directive 2003/9/EC of
January 2003 laying down minimum
standards for the reception of asylum
seekergsl

citizens in line with paral, comma 6 of the
Legislative Decree no. 286 of 25 July 1998
(Criginal languageDecreto del Residente della
Repubblica 31 Agosto 1999, n. 3¥egolamento
recante norme di attuazione del testo unico delle
disposizioni concernenti la disciplina
dellimmigrazione e norme sulla condizione dello
straniero, anormadell'articolo 1, comma 6, del
decretolegislativo 25 luglio 1998, n. 286

. Presidential Decree no. 334/04 Amendments to

Presidential Decree n.394/1999  (Original
language: Decreto del Presidente della
Repubblica 18 Ottobre 2004, n. 334,

Regolamento recante modifiche ed integrazioni al
D.P.R.31 agosto 1999, n. 394, in materia di
immigrazione).

177 QOriginal Language:Legge 30 luglio 2002, n. 189,
Moadifica alla normativa in materia di immigrazione e di
asilocd. Legge Bosgi Fini

178 The most relevant implementation rules are:

. Presidential Deceeno. 136/1990 - Regulation for
the implementation of Section 1 Decree Law no.
416/1989, regarding recognition of refugee
status (Original language: DPR 136/1990
regol ament o per
416/1989 sul riconoscimento dello status di
rifugiato),

. Decree no. 237/1990- Initial assistance to asylum
seekers and refugees implementing Section 1
Decree Law no. 416/1989, regarding recognition
of refugee status (Original language: DM
237/ 1990 regol amento

del | 6dart . materidddi frima adsisteénza n
a richiedenti asilo e rifugiati).
179 Original language: Decreto legislativo 85/2003

Attuazione della direttiva 2001/55/CE relativa alla
concessione della protezione temporanea in caso di
afflusso massiccio di sfollati ed allaoperazione in
ambito comunitario

180 Qriginal language: Decreto del Presidente della
Repubblica 16 settembre 2004 n. 3@Bregolamento

di rifugiato

181 Qriginal language: Decreto Legislativo 140/260
Attuazione della direttiva 2003/9/CE che stabilisce
norme minime relative all'accoglienza dei richiedenti
asilo
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2.2.

Under its asylum laws, Italy offers protection in
the following three sittians

Convention Refugé®

Asylum seekers can apply for asylum within
Italy by submitting an application for the
recognition of convention refugee status. Italy
has ratified the 1951 Refugee Convention by
Law no. 722/54. Pursuant to Law no. 39/1990
and Preidential Decree no. 303/2004,
refugee status is granted if the asylum seeker is
considered to be a refugee according to the
Geneva Convention. Article 1 of the 1951
Geneva Convention provides that the term
orefugeed shall apply
the result of a well founded fear of being
persecuted for reasons of race, religion,
nationality, political opinion or membership to a
particular social group, is outside of the country
of origin and is unable or, owing to such fear, is
unwilling to avail himEeof the protection of
that country, as well as the stateless person
who, being outside of the country of his former
habitual residence as a result of such events, is
unable or, owing to such fear, is unwilling to
return to it. With the adoption of Law Eree

Asylum Status

no. 416/1989 (Martelli Law) the Italian
gover nment abolished
geographical i mitati off

Convention, which restricted the application of
refugee status to citizens from Eastern
European countries. At present, convention
refugee status can also be granted in Italy to
norrEuropeans falling within the scope of the
1951 Refugee Convention.

Refugee status under the Constitution: Political
Asyluri#s

Refugee status other than convention refugee
status can be issued pursuant ttchr 10 of

the Italian Constitution, which is referred to as
OPol it i c®lThirdesugtly unationals
who are not granted the basic freedoms of the
Italian Constitution in their countries of origin
have the subjective right to ask for asylum in
Italy. Pursuant to Article 10(3) of the lItalian
Constitution a thrd ount r y
denied the effective exercise of the democratic
liberties guaranteed by the Italian Constitution
in his or her country, has the right of asylum in
the territory of the Italian Republic, in
accordance with the conditions established by
| a - The status is different to the Convention
refugeeds status as it

182 Qriginal language: Status di rifugiato

183 Qriginal language: Asilo Palitico.

184 Original language: Asilo Politico.

850r i gi nal ds#anigro, alguale siaimpedito
nel suo paese
democratiche grantite dalla Costituzione italiana, ha
diritto di asilo nel territorio della Repubblicggcondo le
condizioni stabilite dall a
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| 6eflbatati vo

of individual persecution. No implementing law
on constitutional asylum has yet been agldpt
Nevertheless, the Supreme Court of Apiséal
the highest court in civil matters, has declared
Article 10 of the Italian Constitution to be
directly applicable, and as a result,
constitutional asylum can be claimed before a
civil court. Recently, the Smpe Court of
Appeal ruled that on the basis of Article 10 a
third-country national has the right to enter
Italy, but s/he must first follow the
administrative procedure in order to be
recognised as a convention refugee before
being able to apply for congtitional asylum
before a civil court’

ffesnpotaty Protegtié® s o n

Temporary protection may be granted for the
purpose of meeting 0i
needs on the occasion of conflicts, natural
disasters or other events of particular
seriousness in courdrigot belonging to the
Europea¥%w Union. ¢

Humanitarian Protectigh

wh o, as

Pursuant to Article 5(6) of Legislative Decree
no. 286/1998 Humanitarian Protection may be
offered on the grounds that return of a third
curyntlnloh tr fr|g|n|snot
CE %)Ie é%e((-ﬁaugseét q{%ﬁ%q ¥8 Irei \91‘ Gén

refoulemen 91 reS|dence permlt on

humanitarian grounds can be issued in cases

where a thirdcountry national cannot be
qualified as a refugee, but at the same is not
able to return to his country of origin for safety
reasons. The Local Police Headquaftere

granted with the competence to issue such
residence permits on humanitarian grounds. The

implementation of humanitarian protection
varies between the different Local Police
Headquarters within the territory.

nat i o ni& briginaPL¥hduBecorte & Cassazione.

187 Sentence no. 25028/2005 adopted by the Supreme
Court of Appeal on 25 November 2005.

188 Qriginal language: Protezione temporanea.

189 Article 20 of Legislative Decree 286/1998, as
amended by Law no. 189/2002. Original language of

mporta

qua e d text: oIe mi sure de protezioc

adottarso per rilevanti esi g
e dic fttldatrln ualo Itri eventj. di

Go%gaéq:{) Q)?{] ‘s% ﬁvﬁlrea f‘\Wgaepsrioﬁ?gn E:

Europea.

19 Qriginal LanguagePermeso di soggiorno per motivi
umanitari

191 The prohibition of nemefoulement is laid down in
Article 19(1) of Legislative Decree no. 286/1998; it
prohibits removal to countries in which the-tioudhtry
natisnal mayibe sulgect talpersetudon on the groafnds
his race, sex, language, citizenship religion or political
opinion.

12e0giginal anguage: Questura



3. Removal of lllegally Staying Thid countries of origi This follows from the fact

Country Nationals: Obstacles that a thirdcountry national who is illegally

. . ' residing on ltalian territory can, exceptionally,
Practice and Solutions request a special stay permit for health reasons
This section briefly discusses the recognised if their medical condition does not allow
obstacles to removal in Italian law, the possible ~ removal or if no adequate medical cacan be
legal solutions in such cases and the provided upon returt® Further practical

implementation of the laws on return reasons, such as the lack of the necessary travel
practice. documents, can also be obstacles to return.

These reasons are considered to be of a
3.1 Grounds for NorRemoval temporary nature and consequently only
In light of this report, the most relevant laws  temporarily justify an abstentidrom removal.
which regulate the return of thicduntry There is no clear regulation implementing a
nationals in ltaly are legal solution for these cases.

The Security law of 2 July 2009 makes entry
and stay in the Italian Republic without the
necessary permission a criminal offence
punishable by a fine of 5,000 to 100@ Euros

and immediate expulsion. In order to execute
the expulsion, the migrant can be held in a

e Legislative Decree no. 286/1998-
Consolidated Act of the provisions
regulating immigration and theomms on
the status of foreigners® and its
implementation rules

e Law no. 189/2002 (Bosstini Law)od detention centre (CIE) for a maximum period of
Changes in regulations on the matter of 6 months. If the expulsion is not executed in this
immigration and asylufi period of time the migrant is released with the

o order to leave Italy within 5 days. If later he is

e Legislative Decree no. 140/2005- caught again he came imprisoned for 5

Implementing EU Directive 2003/9/EC of years.
January 2003 laying down minimum

standards for the reception of asy'um 3.2. Legal Solutions in case of Obstacles
seeker®s to Removal
o Law of 2 July 2009 (Security law). Short and medium term legal solutions

Pursuant to Article 19(1) of Legislative Decree 1€ Italian asylum and foreigners law offers
no. 286/1998, the removal of thirgountry some pos§|b|l|t|es for illegally stag third
nationals is prohibited to countries in which the ~COUNtry nationals who cannot be removed and
third-country natipal may be subject to want to regularise their stay. Generally,
persecution on the grounds of his race, sex, (lemporary) residence permits can be issued
language, citizenship religion or political ~ for the reasons of minor age, family ties,
opiniont% Paragraph 2 of the same Article pregnancy and health.

lists several other situations that provide  ongterm legal solutions

obstacles to the removal of thicduntry

nationals, of wish the most important are No long term legal solains are provided by
law for thirdcountry nationals who cannot be
e Minors below the age of & and removed, such as the instrument of

regularisation after a prolonged stay on Italian
territory. However, arbitrary regularisations of
certain groups of illegally staying thiabuntry

e Pregnancy; pregnant women in their last
stage of preghancy and 6 months after

delivery. have téken place in the pasthe most recent in
Medical needs can form another reason why  September 2009 that were ordered by the
third-country nationals are not removed to their ~ Italian ~ government. Al s o a ohidden
regul arisationé can t ake pl

193 QOriginal language: Decreto Legislativo 25 luglio 1998 cases through the implementation of annual

n. 286 testo unico delle disposizioni concernenti la guotas for legal admission.

di sciplina dell 8di moondiziorezi one e norme sull a

dello straniero 4. Dimensions of destitnt
194 Orginal Language:Legge 30 luglio 2002, n. 189, '

Modifica alla normativa in materia di immigrazione e di This part will give a detailed overview of what

asilocd. Legge Bosd Fini

195 Original language: Decreto Legislativo 140/2005 It Mmeéans to be destitute for asylum seekers
Attuazione della direttiva 2003/9/CE chetabilisce awaiting the outcome of their appeal and
norme minime relative allaccoglienza dei richiedenti ilegally staying thirecountry  nationals
asilo prevented from applying for asylunThis is

1% |n such a situation, a thitduntry national may start a
procedure for recognition of refugee status or the
procedure for humanitarian protection.

197 Minors still maintain the rightpwever, to follow a
parent or guardian who is being removed from Italian 198 See in this respect Circular 5/2000, issued by the
territory. Ministry of Health.

based upon information providedybthe
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have to enrol at the National Health Ser%¥ée
and receivea Medical Card as evidence of
enrolment. This Medidahrd should be shown
4.1 Health in order to have access to the publig:_health

) care system under the same conditions as
ol f 1 have health pr oblthlignsi§izens. go to the | ocal
hospital. Until now | have received the treatment llegally staying thirecountry nationals can

I needed. ¢ seek medical assistance in public and
accredited health facilities. In order to raee
medical treatment to which they are entitled
under Italian law, they first have to obtain a
0 S TFcBd&0! (Temporarily Present Foreigners),
which can be obtained at the Local Health
Service®2 Where access to health care is
guaranteed, the costs for thedical treatment
are not charged in casef a lack of financial
resources. However, a financial contribution to
the costs of the medical treatment may be
requested on an equal footing with Italian
citizens.According to Medici Senza Frontiere

interviewed persons from the focus group, as
well as additional information provided by JRS
Italy and other NGOs.

0 Male asylum seeker aiting the outcome of
his appeal from Nigeria, 31 years ol

Access to Health Care

Italy follows an inclusive health policy for third
country nationals. The right to health care for
thirdcountry nationals is regulated in
Legislative Decree no. 286/1998.Third
country nationals who are legally residing in
the country have the same rights to access
health care as lItalian citizens. This equality of
treatment is recognised in Articles 34 and 35 of r C )
Legislative Decree no. 286/1998. Article 34 (hereinafter e f er r ed #thetegal O MSFO) ,
stipulates that kafully residing thirecountry provisions for health care in Leg|slat|v<_a Decree
nationals oare entit| edo.288/1988piegqorlyimplemgntegydtha and
full equality of r i ghtresultihat@sylumpseekessdnghe apgealsiphhage| | a n

citizens. Asylum seekers with a permit of stay
also fall within this category. The law on access
to health care for asylum seekemnsappeal is
very unclear. According to JRS ltaly, however,
in practice they are treated as illegally staying
third-country nationals and receive no special
entittement to health because they are still
within the asylum procedure.

lllegally staying thiretountry nationals have a
more limited right to access health care.
Pursuant to Article 35(4) of Legislative Decree
no. 286/1998 health care is guaranteed for
illegally staying thirecountry nationals if they
require urgent or in any case essential, even if
continuous, ephtient or hospital treatment in
the case of sickness or accident. Further, they
are entitled to follow preventive medicine
programmes and receive medical care for the
protection of individual and collective health. In
particular, Article 8(4) mentions explicitly that
health care is guaranteed, regardless of legal
status, for pregnant women on an equal basis
with Italian citizens, for minors, for vaccinations
and the prevention, diagnosis and treatment of
infectious diseases. Generally, thet that an
illegally stayingthird-country national can
access health facilities does not give rise to any
form of reporting by the medical staff to the
relevant authoritie®?

The actual access to health care is organised
differently  for  thirdcountry  ationals
depending on their residence status. Fhird
country nationals who are in the possession of a
residence permit, including asylum seekers,

199 Article 35(5) of Legislative Decree no. 286/1998.
Reporting only takes place when it is cdsgy (i.e. for
public security reasons) on an equal footing with Italian
citizens.
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and illegally staying thirgcountry nationals
face some practical barriers. Imew of MSF,
some Local Health Services do not issue STP
codes with the consequence that illegally
staying thirdcountry nationals are unable to
receive medical treatment, even if they are
entitted to do so under lItalian law. MSF
explained that withholdinga STP can be
attributed to a lack of knowledge among
administrative officers at the Local Health
Services in respect to the existing laws and
implementation rules. In addition, MSF
mentioned that many asylum seekers in the
appeals phase and irregular migngs do not
know about their rights regarding access to
health care, which might be a reason why they
do not visit a hospital when in medical need.
Because of the generous health care laws in
Italy with respect to thirdountry nationals,
MSF explained thatthey concentrate on
providing information to different social actors
and to thirdcountry nationals on their rights to
access health care instead of providing medical
care themselves.

Those interviewees with medical needs all
reported making use of the &léh care system
in cases of accident, emergency or pregnancy.

200 Qriginal language: Servizio Sanitario Nazionale

201 Qriginal language: Stranieri Temporaneamente Presenti

202 Original language: Azienda Sanitaria Locale

203 Medici Senzarentiere(Doctors Without Borders) is an
independent international medical humanitarian
organisation that delivers emergency aid to people
affected by armed conflict, epidemics, natural or man
made disasters, or exclusion from health care in more
than 70 ountries. MSF started its activities in Italy in
1999 and has as its focus point the provision of
information on the right of access to health care to
different social actors and to asylum seekers, refugees
and illegally staying thirdcountry nationals.



The interviewees were generally satisfied with
the medical treatment they received, except
with respect to dental care. One interviewee,
who had lost all his front teeth after an

accident, saiche did not receive the necessary
dental care because he was unable to pay. His
story has to be valued against the general

dental care system in Italy, as the cost of dental
care in ltaly is also not refunded by the Italian

state.

It should be noted, hower, that on 2 July
2009, the ltalian Senate passed into law a
Security Bill making entry and stay in Italy
without the necessary permission a criminal
offence (and no longer a misdemeanour)
punishable by a fine of 5,000 to 10,000
Euro$% Public officialsnust report the stay of
irregular migrants. Even if the duty to denounce
is not directly imposed upon medical doctors,
some voices interpret the new law as saying
that everybody has to denounce a criminal
offence and therefore medical doctors and
health sevice officials do have the duty to
report irregular migrants as criminal offenders
to the responsible authorities. Hence irregularly
staying thirdcountry nationals who go to the
doctor must fear being reported to the
immigration authorities and removeadr the
Italian territory.

Health Condition

Asylum seekers awaiting the outcome of their
appeal and irregular migrants generally have
access to health care in cases of medical need.
The result of this public health system is that
treatment is received antinesses ardn most
cases halted at the first stage. Furthermore,
due to a general inclusive prevention strategy,
there is less danger to the general public
health. Notwithstanding ish special attention
should be given to the health condition of
asyum seekers awaiting the outcome of their
appeal and irregular migrants for three
reasons. Firstly, the insecurity of their stay and
the fact that they have difficulties meeting their
basic needs negatively affects their mental
health. Some of the interviees reported
suffering from problems such as insomnia, stress
and lack of concentration as a result of their
insecure and destitute situation. They started to
have these problems during their stay in Italy.
Secondly, the fact that generally these groups
find themselves in a destitute situation implies
among other things poor housing conditions and
insufficient food. Their poor living conditions
weaken their general health conditi@ome of

migrants work in the informal market, and are
most likely to work in unsafe and unhealthy
working conditions. They run a high risk of
becoming involveih accidents or experience
longterm consequences of unhealthy working
conditions. One interviewee showed his hands
during the interview that were full of spots
created by the toxic fluids with which he is
working. Also several other interviewees
reported having medical problems related to
accidents at work.

4.2 Housing/Shelter

0l am living together
one is the official tenant and is in the possession
of a legal status. | am sleeping with Beople

in one room. We do not use heatifigs would

be too expensive. We keep ourselves warm with
thick blankets. The shower only works with cold
water and we have to warm up the water first in
the kitcheno.

0 Male asylum seeker awaiting the outcome of
appeal from Guinea, 32 years old

Right toHousing

lllegally staying thirecountry nationaldo not
have a general right to public housinghis
applies toasylum seekers in the appeals phase
who have not been granted an authorisation to
stay. Nevertheless, Article 40(1) of Legislative
Decree no.286/1998 stipulates that the
mayor, when emergency situations are found to
exist, may arrange for accommodation to be
provided in the reception centres for third
county nationals not in compliance with the
regulations on entry and residence in Italy. This
does not prejudice the provisions regarding the
removal of thirdcountry nationals in such
situations. General provision in Legislative
Decree no. 286/1998 is made regarding
housing for legally residing thi@buntry
nationals, without specific referertceasylum
seekers. Pursuant to Article 40(1) of Legislative
Decree no. 286/1998, reception centres are
set up to provide accommodatidar third-
country nationals legally residing for reasons
other than tourism, who are unable to provide
for their own acammodation and subsistence
need<% Legislative Decree no. 140/2005 has
been introduced which provides that the right
to housing (or alternative economic support) is
granted to each asylum seeker during the
administrative process of the asylum claim.
Asylumseekers, who are not detained when
applying for asylum, can be housed in different
locations dependent cavailability: first at the

the interviewees expressed feeling generally Accommodati on Centres of tr

weak; for examplethey had to cough a lot or System for Asyl um Seekers an
suffered from malnutrition.Thirdly, many else in First Accommodation Centrekefa
asylum seekers in appeal and irregular

205 The reception centres are set up by the Prefectures, in
collaboration with the Provinces, Municipalities and
voluneer associations and organisations. See Article
40(1) of Legislative Decree 286/1998.

204 |n original language: legge n. 94 del 15 luglio 2009;
Gazzetta Ufficiale n. 170, 24-2009. The law came
into effect as of 8 August 2009.
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decision upon asylum status has been reached
by the administrative authorities, the right to
housing ceases to exist. Mother support in
terms of housing is provided by the
municipality. In exceptional cases, asylum
seekers in appeal are allowedotreside in
public housing on humanitarian grounds.

Again, the Security Law of 2 July 2009 should
be taken into consideration because if strictly
applied it makes renting a house or rooms
impossible for irregular staying migrarttsose
who rent a houseraooms to foreigners who,
at the date of conclusion or renewal of the
contract, do not regularly stay in the Italian
Republic risk 6 months to 3 years imprisonment

Sleeping arrangements

Housing is one of the most pressing needs of
asylum seekers in appleaith no authorisation

to stay and irregular migrants. Many live on
the streets of Rome. Others manage to stay at
a friendbds house, rent
with others or are able temporaritp stay at
housing facilities offered by NGOs or other
civilsociety actors.

Among the beneficiaries of the Help Desk run
by Federazione delle Chiese Evangeliche In
I'talia (hereinaf t%two r ef
thirds are irregular migrants, including asylum
seekers awaiting the outcome of their appeal.
This nmber shows that even asylum seekers in
the asylum procedure (in appeal) are
vulnerable to becoming destitute and homeless.
Many find it hard to cope in a different cultural
environment and some are faced with
language barriers, which increase the risk of
ending up on the streets. No public housing is
provided for those asylum seekers in appeal
not authorised to stay and, further, no financial
support is provided to enable them to arrange
their own accommodation.

One interviewee describes his homeless
situat on as foll ows: 0Aft
leave the reception centre, where they placed
me after | lodged my asylum claim. | slept for
two weeks on the street and in the train station.

| had huge problems at that time: | was
attacked and people tried to stéamy
remaining money. My family sent me more
money to survive. | did not know anything
about the Italian procedures. | did not expect
this situation. I di dn
help.6 Asylum seekers
with an irregular stay run a Higrisk of ending

up on the streets, given the lack of a right to
housing. Being homeless in Rome exposes them

206 Federazione delle Chiese Evangeliche In ltalia (FCEI)
has been running a Refugee/Migrant Service for 20
years. Their work is divided into three areas: providing
information, running a helpdesk and political work.
Among these services they have a helpdesk for housing,
work and language issues.
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to violence, weakens their health and lowers
their chances of finding work in the informal
market. When living on the streets, it is even
more dificult to leave the destitute situation

behind since more and more choices and
chances are taken away.

I n gener al , as t he FCEI st
pressing need of our clients is shelter, especially
when it becomes winter and sleeping in the
streets is a prolem for the overall health
condition. Two third of our clients are homeless.
Persons who sleep in temporary and precarious
accommodati on, such as
have to be considered as particularly
vulnerable. We experience an increase of
10% of the clients in November, who indicate

t hat t hey ar e nor mal |
places. Their accommodation conditions are

at a

sl ee

y

characterised by overcr owc
interviewee who stays at a f
OAfter my rejection of my as
mapageid Vo sleep athe place oh friendsavhd o n

have a humanitarian status or a work permit.

But it is problematic to do that as they are

married and have children.

di sturb them all/l the timeo.

say s :nomndllysdespingta friendsd pl ace
and pay them whenever | have money., I;\is all

very linBeflaintfd? mé& a5 the FrilnB St Which |

am staying now also doesndt

and therefore the payment of the rent is a day

t o day sSomeu gsgume seékers in
appeal or iregular migrants manage to sleep

in abandoned residences. Different ethnic
communities occupy these abandoned places, in
particular from Somalia, Ethiopia, Eritrea or
Romania. These abandoned places are far
below the minimum standards of housing; for
examgde, there are broken windows,
overcrowded rooms and no warm water.

Only a limited number of asylum seekers in
appeal and irregular migrants are in a position
to rent private accommodation, F@Bscribes
fhd pri\flpat]e hduéing Smarket iM Bdfne BsOthe
following:6The rent in Rome is too high. Fewer
and fewer people are able to rent a house. For
third-country nationals who are not eligible for
housing programes provided by the state, the
only solution is to take up employment in the
informal labour market to fimee their housing
privately. o

Bastly, asylumvseekers awaiding theoouteomekof f o r
dppeal ang ipeguar miggantsiwhoode mokfinds
private accommodation try to find a place in a
shelter managed by a NGO or a charity
organisation. However, according to FCEl,
resouces and places at NGOs are limited. As
a general rule,accommodation offered by
NGOs is only temporary with a maximum-one
year period of stay. Due to the limited
resources of the NGOs, the housing facilities
can neither take cultural differences into



accout, nor can they respond to the specific  If asylum seekers awaiting the outcome of their
needs of their clients. The most vulnerable appeal and irregular migrants do manage to
groups are the elderly and those with medical find work in the informal markeheir income is
problems. One former resident of a housing used to meet their basic needs. However, their

facility described t he wades$ forgahemampart ars spénooh manthly : ol am
living in the streets. | lefha shelter | was rent and little is left to buy food. The result is
staying at because | d ithdtmany oftthem, masksupplémerdapypneam r i at e

for me. The presence of all the younger people  visit NGOs or other civil society actors to
with no discipline is nothing for me. They have arrange their food and clothing.

stolen my clothes and bag, hoping to find
money. 6 4.4 Statutory Support

ol was rel eased from the C
Crotone and | received nothing more than money

for my train ticket to Rome.

The fact that many asylum seekers in appeal
and irregular migrants leave the housing
facilities of NGOs after the maximum period
has been reached makes it difficult for them to d rejected asylum sder awaiting the outcome
maintain their contact with the relevant State  of appeal from Liberia, 29 years old
authorities. In this respect, JRS Italy conveyed: _.

OLi ke this ing boatrol ovemthee i RiGhtjo §tatutory support

actual residence of asylum seekers in appeal  pyrsuant to Decree no. 237/1990, asylum

and irregular migrantsand the communication  seekers who are in possession of a residence
between State and_them becomes more and permigOQ may app'y for financial Support to ) )
more difficult.oé For t hip LocA PHic Headquatbrs Bydomdétai ni ng

state contacts, JRS lItaly established a mail penefit from accommodation at the reception
service tat allows their beneficiaries to use the centres and are unable to meet their basic

address as their official address. needs themselves. However, the daily amount
4.3 Food/Clothing granted is only paid for 45 days. With respect
to this financi al support, M
0l do not have my own fteeacsse thdre isoradt@mieddtiort ailaple t a
me a | from JRS through ain & eeeptionncenire, the asylum seeker can

receive monetary assistance of in total 790
Euro, which means 17,50 Euro per day for only
45 dayso.

0 Male rejected asylum seeker in appeal from
Sierra Leone, 33 years ofil

Thirdcoutry nationals staying in reception
centres set up by the Prefecture also receive
food at these centré8?’ As an alternative to
housing, they can receive economic support,
which is supposed to cover the costs of food
and other essentiadd® However, many asyi
seekers in appeal and irregular migrants are
not placed in reception centres. It is apparent
that a significant number of asylum seekers
awaiting the outcome of their appeal and
irregular migrants do not have control over
their own supply of food. A laf them rely on
the food provided by NGOs and othegivil

lllegally staying thirecountry nationals are not
entitled to receive statutory suppoAsylum
seekers in the appeals phase whave not
receivel an authorisation to remain on the
Italian territory are treated like any other
illegally staying thirecountry national and are
not entitled to receive statutory support. Due to
an incoherent jctice, it is not clear whether
asylum seekers in the appeals phase who did
obtain an authorisation to remain on the Italian
territory are excluded from applying for
financial support at the Local Police

society actors. For those who benefit from the Headquarters.

housing facilities providday NGOs and other Receiving statutory support

civil society actors, most have easy access to . ' .

soup kitchens or second hand clothssthe Not only & the amount of financial support
housing fatities give information regarding the received by asylum seekers with a residence

organisations and locations where these types Permit very low, the financial support is also

of services can be found. Some of these soup ©ONly provided for a limited period of time.

kitchens receive funding from the municipality: ~Furthermoremuch confusion existathong the

the funding is part of ReREwegsasio heglgqthieytvxprggm_llg ener al
programme  for homeless people One to receive financial support or to’ stay in-a
interviewee stated: o wegegptiongadre.+ | v | got food in
a shelter where | was staying. When | stayed  |n particular, asylum seekers whose appeal

at friends places | went to the soup kitchen. My  against a negative decision is still pending find

clothes | financed from the wages of my  themselves in an unclear legal situation. The
irregul ar jobs. o

209 Temporary residence permit accordance with the
207 See Article 40(3) of Legislative Decree no. 286/1998. Dublin Il Regulation or a provisional residence permit for
208 See Legislative Decree no. 140/2005. the asylum request.
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decision to grant an authorisation to stay isin i nter vi ewee puts it: ol f I
most cases left to the Local Police friends. Ifnot,thenlkae nobody. 6 | n or de
Headquarters, leading to legal uncertainty. create structure during the day and create a

Furthemore it remains unclear whether they sense of seffvorth, some asylum seekers in the

are entitled to be placed in a reception centre appeals phase or irregular migrants take up

or are eligible to receive financial support if voluntary work with NGOs. FCEI points out that

they do not remain at a receptiorrtre. In this 3% of their clients actually have a work permit,

respect, Caritas Rofia (hereinafter referred while 93% express the willingness and
to as Caritas) notes: ombtivationste wdrke JRScltaly repoitekl ghata s y | u m
seekers in the appeal s thrdcauntsy natianalsdwithod residernce rightsy n & t
exi st on the nati onal inclaing asylumr seekérs i appealt mn & hi s
unclear situation in law and practice, several serious risk of being arrested while working

NGOs provide, in exceptional cases, financial irregularly and being removed.
assistance to asylum seekers in their appeals s

phase. Sucess in finding work
4.5 Work The Italian economy is partly based on an

' informal labour market. Although the extent
ol work three times a veanednly hes estanated| e mforma) laboard y . It
was hard for me to find this job, but it is very  market is part of the Italian society. Most of the
uncertain if | can ke e pintewewees, nwho twere r preveited from

accessing the foahlabour market, did have
success in finding employment in the informal
labour market. However, some were not able
to work because they suffered from too many
Right to access the formal labour market mental health problems, were physically
incapable or had a child to take care of.
Particularly ulnerable individuals are asylum
seekers in appeal and irregular migrants with
serious psychological problems due to the
traumatic experiences in their countries of
origin. They have difficulties looking after
themselves and are not in a position to work.

0 Female asylumesker awaiting the outcome
of appeal, with illegal stay orthe territory,
from Ethiopia, 39 years old

lllegally staying thirecountry nationals are
prevented from gaining legal access to the
labour market. Asyluseekers have the right to
access the formal labour market 6 months after
they filed an asylum claim. In such a situation, a
work permit is issued at the discretion of the
Local Police Headquarte®s. Given the fact
that asylum seekers in appeal have anggle Type of work and salary
stay on the territorythey do not have access to
the formal labour market. Among several of
the interviewees confusion existed as to
whether they were allowed legallyp engage

Most of the male interviewees try to survive
with shorterm jobs or by selling small products
on the streets. In fact, they are looking every
day for a new job opportunity. One

g1_|_wr<])rlélng agtl}nt:esc. e?nei mts;:&evg&s tii?r:?:e mterwewee explained that selling on the street
p pe & branised and a "noss" runs eac

was wit hdr_awn again. I se&fé)r%f Podui&s&e‘?nﬁ’leé@ uﬁwt eRets in

have the right to work a?)deal At wre%ular migrants are mostly

Motives to find work engaged in caring, cleaning and -catering
activities, which more likely involves {targn
employmentin general, asylum seekerstlire
appeals phase and irregular migrants who are
highly skilled have more chance of finding a
longterm job with the same employer. One
interviewee stated: ol have
job. I am very keen to learn something from the
job | am doing, sometlgin could use later. In
my home country | studied communications at
university. Now, | am maintaining coffee
machines. 0

The chief motive of the interviewees to take up
(irregular) employment is to generate income to
be able to meet basic needs such as housing,
food and clothing. Many interviewees reported
finding it extremely difficult to accept having to
rely on others for everything, and for this
reason hope to achieve a level of
independency by finding work. Furthermore,
the interviewees also described an ol
need for an activity that structures their daily
life and brings them into contact with other
people. Having work means being able to be  Exploitation

an active participant in society. As one Thirdcountry nationals engaged in the informal

labour market face the serious risks of poor

210 Caritas Rome was the first office in Rome working with ~ working conditions, being grha underpaid,
immigrants. Caritas Rome provides social assistance, and gnd are vulnerable in cases of accidents and
its services include: an accommodatiowicee child peripds of unemployment. The interviewees are
care, social assistance centre, a help centre to assist I h h h . .
immigrants with starting their own business, a soup ~WEll aware that they have no income security.

kitchen and assistance with referrals to medical services. O | have many friends and mo
211 |n accordance with Legislative Decree 140/2005.
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irregul ar wor k. But I
One of the itervieweesmentionedreceiving
400 Euro per month as wages as a technician,
which is half the minimum wage in ltaty
around 800 Euro. The interviewees believe they
do not have any other choice than to accept the
poor working conditions.

4.6 Life Planning

0 feel tied up. | normally live in an area about
500 or 600m around my house. | am afraid to
be interrogated by the police. | feel insecure
without papers. In the beginning that was even
worse, | did not know anyone and | had no
friends. Now | am strugglirfgr my life. My
situation is getting worse. | am so frustrated. |
have no possibility to better myself. | wish | had
the opportunity to

0 rejected asylum seeker in appeal from Sierra
Leone, 33 years old

Prisoners of destitution

The lackof an organic law on return and the
fact that most decisions on return are taken by
the Local Police Headquarterssults in legal
uncertainty for thirctountry nationals and also
major regional differences regarding the
application of the relevant law#ccording to
Caritas, localauthorities are not always well
informed about the applicable legislation.
Based on the stories of the interviewees as well
as the information provided by the NGOs,
cases exist of illegally staying thicbuntry
nationals who ha been released from
detention because the Italian authorities were
unable to remove them, who did not receive a
(temporary) residence permit in such a situation
and were thus left without any rights, such as
the right to social support or the right tacass

the formal labour market.

Asylum seekers in appeal are left in a limbo
situation for long periods of time. According to
JRS ltaly, asylum seekers in appeal can be left
in uncertainty for several years: 7 years of
uncertainty for omt dé
uncommomost of the interviewees do not see
an alternative to remaining in their destitute
situation. One of the
have no possibility to leave Italy and apply for
asylum elsewhere because | am registered, you
know. Becausef ®@ublin 1l. But | cannot return
to Iraq either. In fact, | feel like a fish in a
bowl: | feel | cannot leave the situation and as
if there is no country for me. Getting papers
woul d be for me i ke
Practical reasons do provide an dde to
removal, such as missing travel documents or
the lack of a safe travel route. However, these
circumstances do not lead to the issuance of
any form of residence permit. Therefore,
asylum seekers without any further perspective
of regularisation or ther legal remedies have

tilivelin limleoy otr beirty ableeto leavecther i t y . 6
country but also not being recognised in Italy.
Besides practical reasons, several interviewees
expressed fear of persecution upon return to
their countries of origin, based on the treatic
experiences that made them flee in the first
place. It should beagain notedthat asylum
seekers in the appeals phase are still within the
asylum procedure. The Italian State has not yet
reached a final decision as to whether they are
in need of intenational protection and have
the duty to care for them. Asylum seekers in
appeal have legitimate expectations that their
claims of asylum will be accepted. For them,
returning to their countries of origin in such a
phase of the asylum process is not aleia
option and they are waiting until the Italian

| e a r anthositeieachraidagigian.o

Another factor of influence upon return,
mentioned by JRS Italy, is the special situation
of parents. They tend to project their own
expectations concerning the migration jeyrn
onto their children and hope they will encounter
what they themselves were looking for. One of
the interviewees expressed that she hoped her
son would have a better life in Italy than she
had.

Living a life in destitution

Being destitute means, for mosf the
interviewees, being isolated from normal
society. The NGOs confirmed that asylum
seekers in the appeals phase and irregular
migrants live on the margins of society. The
most extreme cases of isolation concern
homeless persons: being on the stree&y
day, in a poor condition and tired, neglected
and unemployed. The interviewees were not
entitled to access the formal labour maret!

are prevented from participaing and
contribung to society by taking up paid
formal employment.

Another elementf being destitute with a lack

of a clear residence status is the fact that the
intgrgigpveeq fael thegors@anghjhave $o hide.

For asylum seekers in the appeals phase
without an authorisation to stay and irregular

i migtarty simplye wakkiagsalorg xthe Istseetn e d :
be seen as a serious risk. They are exposing
themselves to the authorities and could get
checked by the police. Many live in constant
fear of detention. One inter
dondt know what I am actual
afraid of being too visiblel was caught once
amdnilnggottheonleotday yi é
interviewee explained that as he is always
dressed elegantly and properly, he never gets
stopped by the police.

o

det en

The main daily activities are focused on
meeting the most pressing needs: findimgay

of earning money, including begging and work
in the informal market. If these strategies are
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not successfullays are filled withfinding a Asylum and social support
way of accessing services provided by NGOs
or other civil society actors (soup Kkitchen,
shower and accommodati facilities). Some

asylum seekers awaiting the outcome of
appeal or irregular migrants do take up some 3. Many decisions relating tesglum are left

2. The lack of an organic law in Italy on
asylum creates legal uncertainty and an
incoherent practice.

social activities, if they find themselves in a to the discretion of Local Police
more stable living situation. However, a Headquarters, leading to an unclear
significant number of the interviewees reported practice and major regional differences in
feeling lonelyfrom time to time. the application of the law. Furtmeore

many Local Police Headquarters are not

The inability to take part in the most normal well informed about the laws.

social activities influences the whole emotional
wellbeing of the person. One migrant 4. Asylum seekers inappeal without
interviewee expressed hiresidehce eidhts dogrt have thd right to i S
passing by and people can only live once. | housing or financial support.

feel like | amwasting my time and time is .
passing by faster and faster. Four years of life ~ ©- Regardless of the need for protection,
without any future or perspective. | am not third-country nationals are prevented from
afraid of hell anymore; |app&/c'j?9 fog gsylymgf ghgy have a crinpinalg

record in Italy.

When asked about their future, many

interviewees reported having lost their purpose ~ R€turn

in life during their stay in Italy and are ynable 6. Appeal to a court gainst a negative

to develop any future goals. These feelings can decision in the administrative phase does

be attributed to their destitute situation and not have suspensive effect, with the result

their insecurity of stay, without any prospect of that asylum seekers in appeal are subject

a change for the better.In general, the to removal. No legal solution is offered
interviewees refer to tiiepast to explain their when an illegally staying thirdountry _
views on the future: 0l npafioRafik prdvéned fofhdafyidgfor t hi s
situation. | am Staylng in this Irregular situation asy|um because of his criminal record,

for three years. | feel Wfdadtthdsdrhe tihe hd & md femoveRie any
future. | feel strange not having identification for human rights considerations.

paper s. I dondt ture:é @an a Waé for the fu .

getting older, without paper and perspective. | 9.2 Consequences ofthe St at ed s laws,
feel like being in the mist. No matter in which policies and practice

direction 1 ook I don g ashifreseckels® appéaVuithout redld@ncema i n
focus for .the future is receiving a re$|dence rights and illegally staying third-country
status.Particulaty for asylum seekers in the nationals prevented from applying for asylum:

appeals phase all hopes for the future are . _ . .
attached to the decision on their asylum claim. 1. Isolation from society, especially regarding

Future plans are rarely made and if so they homeless thirdountry nationals. They do
are very vague and abstract. The only solution not participate in society, and, because of
to find a way out of the precarious situation their illegal stay, feel the need to hide and
seems to beo obtain a legal stats and, if avoid social conts.

possible, a work permit. These two conditions

; . - They have legitimate expectations that the
are crucial for people to build a normal life. Y 9 P

court will decide positively upon their

One interviewee said: 0 Yayum glan. wurthermorgy seme asylgm
stay here. | left a part of myself here. It is seekers in the appeals phase are not
important to know where you can stay to build removed for practical reasons or they do
up something. 6 not want to return for fear of persecution.

5 Cmclusions angcommendations 3. The busing situation of asylum seekers in

appeal and illegally staying thirdtountry
511 nconsistencies and f | aasnalsiisralarhifigetherd &r@narysses
law, policies and practice resulting in of homelessness; many stay in housing
destitution facilities of NGOs and insecure and

Access to health care substandard housing.

4. They are almost entirely dependenh
NGOs and other civil society actors for
food and clothing.

1. The legislation of health care for third
country nationals ipoorly implemented:
several local authorities dnot issue the
documents to illegally staying thicduntry 5. Living in poor housing and the lack of
nationals necessary to access health care. sufficient food weakens their general
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health condition. Health is also negatively
affected by unsafe and unhealthy working
situations.

6. Being destitute anchaving an insecure
right to staybadly affects their emotional
wellbeing and leads in some cases to a
loss of purpose in life.

For society:

7. NGOs fulfil typical State tasks such as the
provision of housing and food in order to
combat destitution as muak possible. In
many cases, the services of the NGOs and
other civil society actors are essential for
the survival of destitute thigbuntry
nationals.

8. The creation of a growing number of
Ot heilrads s citizenso
Italy for long periods without being
removed.

Return

9. Asylum seekers in the appeals phase have
legitimate reasons to believe that the court
will decide positively on their asylum claim,
and for this reason they do not want to
return. Further, practical reasons may be a
barrier to return as well as the fear of
persecution upon return.

10. The existence oirresolvable cases of
third-country nationals residing on lItalian
territory in need of international protection
without having their cases considered and
without being removed.

5.3 Recomnendations
Asylum

1. Appeals lodged at a court of justice against
a negative asylum decision should have a
suspensive effeawith the consequence that
the stay of the asylum seeker in the appeals

phase is treated as legal and the person
continues to receive@al assistance.

2. Introduction of one single, coherent asylum
law.

w

Legal training of officers who are
responsible for making decisions regarding
asylum.

4. If a third-country national has a criminal
record they should be excluded from
refugee  protection only in cases
enumerated in Article 1 F of the 1951
Refugee Convention.

Residence rights

5. For those thirgountry nationals who are
unable to be removeda legal solution in

wh o terrgsrogresi%e@cg r)ipfﬂt%sgouldi bﬁ sought.

Medicalcare

6. Better implementation of th&ws on health
care concerning thircbuntry nationals. In
particular, medical staff should receive
training
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Case Studies in Malta

1. Case Studies
1.1 Jean

0 Jean, rejected asylum seeker with an
irregular stay from the Democratic Republic of
Congo, 37 years ol®

Jearf12 left Kinshasa in 2002eaving his wife
and two children of 10 and 12 years old
behind. Jean has a degree in Communications
and he worked as a journalist in the Democratic
Republic of Congo (hereinafter referred to as
0DRC6). His reporting
in the DRCesulted in his life being threatened
and eventually he was forced to flee the
country. He first stayed in Libya for a period of
time, but, as a black Christian, he encountered
major difficulties; hevasdetained and treated
with brutality. After his rese from detention,

he had no other choice than to flee again to
another country. Jean
for three days by boat on the Mediterranean
Sea to get to Europe, which was one of my
wor st experiences

Upon his arrival in Malta in 2004ean was
served with a removal order and immediately
detained. He applied for asylum shortly after
arrival and the effects of his removal order
were consequently suspended. The authorities
twice rejected his asylum claim and he
therefore spent a total of18 months in
detention. Jean describes his stay in the closed
detention centre as one of the most awful
experiences of his life. He did not understand
the necessity of him being put in detention.
After his release from detention, Jean received
a document eknowledging his presence on the
Maltese territory for a maximum of three
months. He is legally bound to present himself
to the authorities at the end of the three
months.

Jean first lived for a period of time in an open
centre, known as Tent Village, Hial Far, a
remote area in the south of Malta. Jean
describes his days living at the Open Centre as
very demoralising and distressing. Furthermore,
he also complained about the living conditions:
he lived in a military tent with 30 other people
in a remotearea of Malta, an houaway from

the centre. According to Jeahe centre where

he stayed was overcrowded and his tent was
occupied with many peopldeaving him no
personal space or privacy. Eating and
sleeping: everything happens in this single tent.
The tent is filled with rows of bunk beds in
between which people are cooking their meals.
Jean feels that by staying in this centre he is

%2 Name changed for confihtiality purposes.
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not seen as a human being. According to Jean:
0Being placed in open
people think that this ood enough for you.
That lowers your selfsteem. They are
reducing dignity, humanity and your
personality. There would not be a place like
that in Malta for Maltese people. In fact, the
open centre is the last place you want to live
in. o

Jean looked foremployment in the informal
labour market in order to have sufficient wages

Q@ ve g life quiside the opeR gentie. AL they y e n t s

time of the interview, Jean was renting a flat
on his own. He thinks that the Maltese people
are going to respect him more if he i¢ Inang

in the open centre and is taking care of himself.
Jean occasionally works for building
contractos carrying stones, and is forced to
work under rough conditions while being paid

lgv wages. jHg ig ot ableyty findk a,fixeq term| ¢ g

job, which results an insecure income: his jobs
do not normally last more than one week. Jean
spay s 0l cannot stand
accept any money they gave to me without
compl aining. 6 Because
will have another job, he tries to spend as little
money as possible.

Jean is thinking a lot about the things he could
do if he could obtain a legal status. He could
try to work in a position relevant to his studies
in Communications. He feels isolated from the
Maltese society and has no real social cctista
Sadly, Jean feels that he has no future
prospectsAs he says) | have no
l'ive in peace, try to
papers. | try to be happy. My biggest problem

is that | am not anynore what | have been. |
cannot do what | plared to do. It is not easy

to find your way when all the options are
closed. 6 Jean i s
he is still afraid of what he may face if he
returnsyet he is not offered the possibility of
starting a new life in Malta. Furthermores hi
immigration certificate has always been
renewed and the Maltese government has
never started procedures for his repatriation.

1.2 Ahmed

- Ahmed!3, a beneficiary of subsidiary
protection from Somalia, 28 years dd

Ahmed left Mogadishu in June 2006. He lédt h
four children and wife behind in order to find
peace and protection, in the hope that his
family might be able to join him wherever he
was. He did not feel that his life and that of his
family were safe in Somalia due to all the civil
conflict there. Heravelled for a month until he

213 Name changed for confidentiality purposes.
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arrived in Libya, \Were he spent 2 months
waiting for the opportunity to leave. In
September 2006, he caught a boat, together
with another 28 persons, that would take him to
Europe where he would find peace and human
rights.

The Maltese Maritime Squadron of the Armed
Forces of Malta rescued Ahmed and the other
28 persons. They were brought ashore and
taken to the Police Headquarters. There they
were interviewed and fingerprinted. Ahmed
was presented with a removal order arakén

to a detention centre in Lyster Barracks. He was
given a form to fill in, in order to apply for
refugee status. After 3 months in detention,
Ahmed was called for an interview with the
Office of the Refugee Commissioner. He
received a decision aboutshicase after a
month, in January 2007. He was granted
subsidiary protection and released from
detention, where he was placed at the Hal Far
Tent Village, an open centre just across the
road from Lyster Barracks, where people are
housed in military tents drder to be able to
reside in the open centree was asked to sign

a contract whereby he undertook to obey the
rules of the centre and to look for employment
within a specified period of time. He was
required to register at the centre three times a
weekin order to be entitled to an allowance,
which would provide some support during the
period he was unemployed. In February 2007,
Ahmed found a job in a hotel working as a
dishwasher. He was employed on a full time
basis and the salary seemed good enough f
him to be able to live in independent
accommodation. He found a small apartment
not far from the open centre. He paid his rent
regularly until March 2008, when he was made
redundant because the hotel could no longer
afford to employ him. When Ahmed retad

to the open centre where he was previously
living, he was told that he had lost his bed and
there was no place for him. He went to the
OIWAS4 offices in order to enquire about his
situation, since he was a beneficiary of
subsidiary protection and thefore entitled to
core welfare benefits. The Customer Case
department at OIWAS informed him that he
did not register at the open centre for over a
year and he was struakf the system.

The fact that Ahmed was no longer in the
system meant that he could Ioager register

at the open centre, and consequently he is no
longer able to receive his allowance. Since
Ahmed has no place to live in he cannot
concentrate on finding another job. He is
constantly moving from one place to another,

214 Qrganization for the Integration and Welfare of
Asylum Seekers (OIWAS), a government agency set up
to assist vulnerable persons in detention and those living
in the community to integrate.

relying on the charitpf other Somalis or the
goodwill of some organisations that often
provide temporary accommodation for a few
nights. Ahmed has not yet managed to be
reintegrated into the welfare system, even
after several months, and he is consequently
urable to receive he benefits he is entitled to
by law.

2. Legal Background
2.1 Irregular entry

According to the Immigration Act (1979),
any person who is refused entry into Maltese
territory or who lands is in Malta without
leave from the Principal Immigration Officer
(PI1O) isdeemed to be a prohibited migrant.
The law provides for mandatory temporary
detention where a person enters Malta without
leave from the PIO, and persons refused
admission or issued with a removal order are
thus detained. A removal order is issued by the
PIO to a person who is refused admission and
he or she is detained in custody until he is
removed from Malta.

When a prohibited migrant registers his desire
to apply for refugee status, the effects of the
removal order are suspended and the asylum
seeker ray not be removed from Malta before
the competent authoritiésve assesd his or
her claim. However, if an asylum seeker
applies after apprehension he or she remains in
custody wuntil his or her application is
determined.

The largest number of irregularigrants in
Malta are boat arrivals. However, there are
also cases where persons enter Malta with a
valid visa and overstay their visa, or who enter
irregularly by other means and are not
apprehended on arrival.

2.2 Detention Policy

National law does not set dme limit on

detention. According to government policy
oal though by l andi ng
necessary documentation and authorisation
irregular immigrants are not considered to
have committed a criminal offence, in the
interests of national securind public order

they are still kept in detention until their claim
to their country of origin and their submissions
are examinedads and ver.i

Government policy sets a time limit of 18
months on the detention period. This time limit is
reduced to a yearin the case of asylum
seekers. Therefore, if after one year from
arrival in Malta, the asylum seeker's case for
asylum is still pending before the authorities, he

215 Chapter 217 of the Laws of Malta.

216 |rregular Immigrants, Refugees and Integration Policy
DocumentMinistry of Justice and Home Affairs and
Ministry for the Family and Social Solidarity, p. 11.
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or she is released from detention. However, if
the asylum case were to be closed before the
lapse of one year from arrival, then the person
would have to remain in detention for 18

months. A prohibited migrant who does not
apply for asylum in Malta is released from

detention after 18 months if he or she is not
returned to their country of origin.

Once a rejected asylum seeker is released
from detention, he or she is issued with a
document acknowledging his or her presence
on Maltese territory. The visa extension is
usually valid for 3 months and must be
renewed every time.

In the case of personsitv international
protection, a residence permit is issued which is
also renewable after a specific period of time,
depending on the kind of protection one has
obtained.

2.3 Asylum

Asylum in Malta is mainly regulated by the
Refugees Act (2002 and the Procedal
Standards in Examining Applications
Refugee Status Regulations (2088).The
competent authorities dealing with asylum are
the Office of the Refugee Commissioner, which
examines claims at first instance, and the
Refugee Appeals Board, which is empm@a

to hear appeals from the recommendations of
the Office of the Refugee Commissioner.

for

If a person wishes to apply for asylum in
Malta, he or she has to register his or her
desire to apply for refugee status by filling in
a Preliminary Questionnaire (P@nce the PQ
reaches the authoritiethe applicant's legal
status changes from that of a prohibited
migrant to an asylum seeker, and consequently
the rule of nonrefoulement(nonreturn) is
applicable. According to law, asylum seekers
have a right to acess state education and
training and to receive medical care and
services!® Asylum seekers also have a right to
access the labour market after one year.

Asylum seekers who arrive in Malta legally are
entitled to the same rights as those who arrive
in an fregular manner. However, there is a
difference in practice. While they do
effectively have access to education and
medical assistance, they do not have access to
a working permit (since it is very difficult to
prove that the services they offer cannot be
provided by Maltese citizens), social
accommodation and social assist&Ate.

217 Chapter 420 of the Laws of Malta.

218 | egal Notice 243 of 208.

219 Article 13(2) of the Refugees Act, 2001, Chapter 420
of the Laws of Malta.

220 The Organization for the Integration and Welfare of
Asylum Seekers (OIWAS) has stated that it offers its
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The law does not set a time limit within which
asylum proceduremust be initiated witlthe
competent authorities. The law merely states
that the Refugee Commissioner shall iet@rvi
an applicant for asylum as soon pessible?!

The Office of the Refugee Commissioner has
complete discretion on when to initiate the
relevant procedures. When the asylum seeker
or applicant is eventually called for an
interview, an Application Formfisst filled in

with the assistance of a representative of the
Refugee Commissioner. This is usually followed
by the interview proper wherein the applicant
has to explain his or her reasons for leaving the
country of origin and why he or she cannot
return.In some cases, the asylum seeker may
be called for further questioning and a second
interview is held.

After the interview, the Office of the Refugee
Commissioner will proceed to assess the claim.
The law sets no time limit within which the
Refugee Commiseer must reach a decision
regarding the case. There is an obligation
however to inform the applicant of a delay
after six months and to provide information
(upon request) on a possible time frame within
which a decision may be expected.

The law grants aright of appeal from the
recommendations of the Office of the Refugee
Commissioner.

2.4 Outcome of Asylum Claim

The Office of the Refugee Commissioner makes
recommendations to the Minister for Justice and
Home Affairs regarding the acceptance or
rejection of he asylum claim.

Refugee status is granted to persons where it is
established that he faces a wélunded fear
of persecution in his country of origin or

habitual residence in terms of the 1951
Convention Relating to the Status of
Refugees??

Subsidiary potection status is granted to those
persons whose application has been dismissed
but in respect of whom substantial grounds
have been shown for believing that the person
concerned, if returned to his country or origin,
or in the case of a stateless persaa, his
country of former habitual residence, would
face a real risk of suffering serious ha#@h.

When a claim for refugee status is accepted,
the asylum seeker is granted refugee status on
the basis of Council Directive 2004/83/EC of

services only to oOboat
remit asylm seekers who arrive in Malta legally.

221 Article 13(1) of the Refugees Act, 2001, Chapter 420
of the Laws of Malta.

222 Article 8(1) of the Refugees Act, 2001, Chapter 420 of
the Laws of Malta.

223 Article 17(1) of the Refugees Act, 2001, Chapter 420
of the Lavs of Malta.
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29 April 2004 on miniem standards for the
qualification and status of third country
nationals or stateless persons as refugees or as
persons who otherwise need international
protection and the content of the protection
granted (the EU Qualification Directive), which
incorporags the refugee definition found in the
1951 Convention Relating to the Status of
Refugees, and also provides for subsidiary
protection. If an asylum seeker is granted
refugee status or subsidiary protection, he or
she is granted international protectiondais
therefore protected from being returned to his
or her country of originin both cases the
beneficiaries of protection acquire a set of
rights.

The Minister for Justice and Home Affairs may
appeal against the recommendation of the
Office of the Refuge Commissioner granting
an applicant refugee status or subsidiary
protection. A person who is granted subsidiary
protection may also appealagainst the
recommendation of the Office of the Refugee
Commissioner, if he or she believes that he or
she should h& obtained refugee status
instead.

If a person is rejected, and therefore not
granted refugee status or subsidiary
protection, he or she has a right to appeal
against the recommendation. If the Refugee
Appeals Board rejectthe appeal, the asylum
seeker dtains no international protection and
his or her legal status as an asylum seeker
ceases. Once a person is no longer an asylum
seeker, the immigration authorities may initiate
proceedings for removal at any time. In
practice removal has proved very diffilt to
effect.

Rights of beneficiaries of international protection

A person declared to be a refugee is entitled
to freedom of movement and a residence
permit for a period of three yearsa
Convention Travel Documentccess to
employment, social welfare,appropriate
accommodation, integration programmes, State
education and training, and to receive State
medical care especially in the case of
vulnerable groups of persotd. Dependent
family members of a refugee enjoy the same
rights and benefits as the rejee?25

A person enjoying subsidiary protection is
entitted to freedom of movement and a
residence permit for a period of one year
travel documents enabling him or her to travel
especially when serious humanitarian reasons
arise that require his or hergsence in another
statg access to employment, subject to labour

224 Article 14(1) of the Refugees Act, 2001, Chapter 420
of the Laws of Malta.

225 Article 14(2)(a) of the Refugees Act, 2001, Chapter
420 of the Laws of Malta.

market considerations, core social welfare
benefits?26  appropriate  accommodation,
integration programmes, State education and
training, and to receive core State medical
care, especially in & case of vulnerable
groups of persor®87 Dependent family
members of a person granted subsidiary
protection, if they are in Malta at the time of
the decision, enjoy the same rights and benefits
as the person enjoying subsidiary protectdn.

Vulnerable refgees and persons granted
subsidiary protection shall, as far as possible,
be provided with adequate health ca?é.

2.5 Vulnerable Persons and Asylum Seekers

As a matter of policy, vulnerable cases are
exempt from detention. Government policy

describes vulnerabl persons as
unaccompanied minors, persons with
disability, elderly persons, families and

pregnant women. Article 14(1) of the Reception
of Asylum Seekers (Minimum Standards)
Regulations, 2005°st at es t hat

be taken of the specific situati of vulnerable

persons  which  shall include minors,
unaccompanied minors and pregnant women,
found to have special needs after an individual
evaluation of their si

Vulnerable cases in detention are assessed by
the Organization for Integration and/elfare

of Asylum Seekers (OIWASsee note 22]..
This organization operates under the auspices
of the Ministry of Justice and Home Affairs
(MJHA), and is responsible for making
recommendations to the PIO on whether the
persons it assesses should beasadd from
detention. OIWAS was not set up by law and is
not guided by any laws or regulations, apart
from Council Directive 2003/9/EC of 27
January 2003 laying down minimum standards
for the reception of asylum seekers (the EU
Reception Directive) and thBReception of
Asylum  Seekers  (Minimum  Standards)
Regulations, 2005

Unaccompanied minors

The Refugees Act provides that any child or
young person below the age of 18 years shall
be allowed to apply for asylum and assisted in
terms of the Children and YouRgrsons (Care

26There is currently no |
soci al weldrear e benefitso

227 Article 14(1) of the Refugees Act, 2001, Chapter 420
of the Laws of Malta.

228 Article 14(2)(b) of the Refugees Act, 2001, Chapter
420 of the Laws of Malta.

229 Article 14(3) of the Refugees Act, 2001, Chapter 420
of the Laws of Malta.

230 |egal Notice320 of 2005. The purpose of these
regulations is to implement the provisions of the
European Union Directive 2003/9/EC which establishes
minimum standards for the reception of asylum seekers
in Member States.

231 | egal Notice 320 of 2005.
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Orders) Act32 According to government policy
ounaccompani ed
placed under state custody in terms of the
Children and Young Persons (Care Order)

Act é [in order to
unaccompanied minor is given the eam
treatment as a Maltese

of minors should be no longer than what is
absolutely necessary to determine their
identification and health status. Interviews are
t o be carried i n a
Unfortunately there will be casewhere
individuals make false claims about their age in
order to benefit from the terms and conditions
of a Car ez |@r gractice,6
unaccompanied minors are automatically
detained on the same grounds outlined above
in 2.1.

Individuals claiming to be mirowvho are not
accompanied by an adult responsible for them,
whether by law or by custom, are referred to
OIWAS for age assessmenieferrals are
usually made by the immigration police,
whether the person concerned declares that he
is a minor upon arrivalpr by the Refugee
Commissioner, where an applicant for asylum
declares minor agenhis PQ form.

In cases where the individual concerned makes
conflicting statements regarding his/her date
of birth, one member of OIWAS staff conducts
a preliminary interédw. Some claims to
minority age could be rejected solely on the
basis of this interview.

Those who pass this preliminary stage, as well
as those who did not need to go through it, are
interviewed by a panel of three members of
OIWAS staff known as the AgAssessment
Team (AAT), who may take a decision on the
individual ds cl aim or,
individual for Further Age Verification (FAV),
consisting of an-Ky of the bones in the wrist.
Before an FAV is carried out, an interim care
order is issued and the Minister for Social
Policy becomes formally responsible for the
individual concerned.

Where a person is found to be a minor, an
application is madéy the Minister for Social
Policyfor the issue of a care orde©nce the
said order is issd, the person concerned is
released from detention.

Where a person is deemed to be an adult
s/he is given a letter communicating the
decision.

Other vulnerable persons

232 Article13(3) ofthe Refugees Act, 2001, Chapter 420 of
the Laws of Malta.

233 |rregular Immigrants, Refugees and Integration Policy
DocumentMinistry of Justice and Home Affairs and
Ministry for the Family and Social Solidarity, p. 13.
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6 c detertiah.

Government policy also lays down that persons

c hi | dr e rwith aan disabifity, relderlys pergoind, llathd e

mothers and pregnant women shall not be
detained but be provided with alternative

e atcommoedtiot?* $ubhavtineraldenadults are

referred to OIWAS for assessment; referrals
arm imade byé theTpbliee od artivalm tases n
where the individual concerned is aclg
vulnerable, this is doneby the Detention
Service, medical staff and by NGOs working in
friendly?d manner .

Individuals referred are first assessed by a
social worker who conducts an interview and
writes a report recommending release or
otherwise. The said pert is passed to the
Vulnerable Adults Assessment Team (VAAT), a
panel made up of 3 members of OIWAS staff,
which takes a final decision regarding whether
or not the individual concerned should be
recommended for release or whether some
other action, for example followup in
detention, is more appropriate. In case of a
positive recommendation the case is referred to
the Principal Immigration Officer (PIO) who
takes a final decision regarding the case.

When vulnerable persons are released early
from detenttn they are placed in specific

homes catering for their special needs. A
detailed description of these homes will be
give further on.

3. Dimensions of destitution
3.1 Health

From the law it is not clear which health
benefits migrants in Malta are entitled to. The
situation can differ according to their status.
Asylum seekers have access to state medical
care23 The law mentions that the provision of
health cGré Bréasylfm sedkérshdl bels@ofed '
to the condition that applicants do not have
sufficient means to hawe standard of living
adequate for their healthand where asylum
seekers have sufficient resources, or if they
have been working for a reasonable period of
time, they may be required to cover or to
contribute to the cost of the health care or may
be askedfor a refundss.

Individuals granted refugee status have access
to social security and therefore access state
medical care in the same way as Maltese
citizens. Although the law states that Convention
Refugees are entitled to social security

234|rregular Immigrants, Refugees dntégration Policy
DocumentMinistry of Justice and Home Affairs and
Ministry for the Family and Social Solidarity, p. 13.

235 Article 13(2) of the Refugees Acts, 2001, Chapter 420
of the Laws of Malta.

236Subsidiary Legislation 420.06 Reception of asylum
Seekers (Minimum Standar@gjrt. 11.



benefit$37, it is not the case with regards to
persons who have been granted subsidiary

protection or rejected asylum seekers. Persons on the territory but stilb e a r an

granted subsidiary protection anly entitled

to core state medical care and core welfare
benefits. These entitlements are differeatmfr
those granted to Convention refugees.

However, there are no clear provisions
regarding irregular immigrants' or rejected
asylum seekers?d
Although healthelated issue$or persons who
were rejected by the asylum authoritiase
mentioned under the policy docuntéhthere

is nothing in the provisions of the law that

defines their entitlements in terms of access to

health care. The policy document states that
0t he Ministry for
Solidarity shall liaise witbther Ministries and
as much as possible: a) ensure that all irregular
immigrants, without discrimination on any
ground, shall have access to food (as provided
by MJHA), shelter and other welfare services
including health (as provided by the Ministry of
Heal t h) ( é) , b) to
support services to irregular immigrants
released from closed

Basic health services and emergency care are
generally provided in health centres to all

persons. However, communication issues and the future

lack of interpretation services often hinder the
provision of medical care. Doctors may write
free medicine prescriptions to persons granted
subsidiary protection, and in certain cases to
rejected asylum seekef8, but this is not
automatic. Even if they have feee medical
prescription, pharmacists may refuse to give
them free medicines on the grounds that they
are not entitled to such medical services.
Another obstacle to accessing health care is
that rejected asylum seekers, staying illegally
on the territoryfear that the doctor will report
them to the relevant authorities. Although no
duty to report exists under law, some doctors
do report illegally staying thirdountry
nationals to the relevant authorities because
they believe it is their duty to do so.
Technically, irregular immigrants and rejected
asylum seekers should be returned to their
country of origin. However, repatriation
procedures are complex and it is very often not
possible for the Maltese authorities to
repatriate persons before the end ohed

maximum length of time in detention. Thus, a

large number of persons would, in fact, remain
on the territory with aenewableimmigration

237 Subsidiary Legislation 318.16 Laws of Malta, Social
Security (U.N. Convention Relating to the Status of
Refugees) Orded 2001.

20l rregul ar i mmi grant s,
document, Ministry for Justiand Home Affairsd
Ministry for the Family and Social Solidaétg005.

239 Rejected asylum seekers who are found to have HIV are
given free medicine prescriptions.

t he
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provi

certificate valid up to three months: such
persons are therefore granted leave to remain

statusodé regarding

Another issue of concern which has been
observed through practice, is that medical
personnel are not trained about what kind of
medical benefits migrants are entitled to.
Therefore, the prasion of health care can

ent i t | mnge framstotat care tbeaaodmpldielaak,ar e .

depending on the medical staff receiving the
patient in any of the health centres.

Finally, the medical condition of immigrants in
Malta can sometimes be related to their stay in
detentionfor a period of time. Some of the
intervieweas ported  physical ro%e S:
diabgteéis,ﬁ1 eleyle 5?and erqtaq) pro eoms.I n':an
interviewee complained that he did not receive
a medically adapted diet necessary for his
diabetic conditiorduring his stay in detention
Several other interviewees confided that they
experienced mental health problems, such as

eMapys ¢ o

immigrants suffer from mental health’ problems

c ebﬁc[atlls% tgt_ag come from a country at war and

have expérienced traumatic eventsctims of
trauma can see their conditions deteriorating in
detention. In addition, the insecurity of their
is certainly detrimental to their
psychol ogi cal heal t h.
Commission, an ecclesiastical organisation
working with migrants, natethat common
mental health problems among their clients are:
depression, podgtaumatic stress disorder, and
stresgelated physical symptoms such as heart
problems and high blood pressure. Medical
treatment for those with mental health
problems is oftemot given. No counselling is
provided in the open centres.

The health condition of a person is a crucial
factor in the extent of destitution they face.
With a poor health condition it is difficult to
find work, and hence to guarantee income
necessary to ne¢ basic needs.

3.2 Social welfare:
accommodation

allowances and

The social welfare of asylum seekers, refugees
and irregular immigrants falls under the
auspices of OIWAS, which was created in
2007. OIWAS now operates under the Ministry
for Justice and Home ffAirs. Initially, it
operated under the Ministry for the Family and
Social Solidarity, but this changed in 2008. This
organisation is in charge of the evaluation and
assessment of vulnerable persons in detention
with the responsibility of referrintpemto the
PIO for release. It is also responsible for the

Re f wB§e0ENMQdaton of,the ignmigrant pppulatign, as y

well as the allowances granted to asylum
seekers, persons with protection, rejected
asylum seekers, and irregular migrants.
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When an individual is releasdtbm detention

he or she is accorndated in an open centre.
The State provides shelter in open centres to all
immigrants, once released, irrespective of their
status. The administration of the open centre
organizes the allowance system through a
registraton procedure. The individual must
regiser at the office of the open centre three
times a weekRegistratioris communicated to
the central office of OIWAS which then
distributesthe allowance. Refugees may be
granted an allowancdrom the momenrdafter
ther release from detention until they actually
start receiving social security benefits. Asylum
seekers and persons who have been granted
subsidiary protection are given approximately
130 Euros per month, rejected asylum seekers
95 Euros and returnees unddgre Dublin I
Regulatio?f are granted 80 Euros per month
even if they are beneficiaries of international
protection.

If an individual fails to sign even once in the
week, he or she will not be paid for the whole
week. If a person fails to sign for 3 manthis

or her entitlement to shelter and allowance will
be cancelled. Therefore, if a person finds
employment, he or she will not be able to sign
the register on a regular basis. It is presumed
that if a person fails to sign the register, then
he or she isvorking and can afford to live in
independent accommodation However, this
system poses a problem with sHerm
employment, which is very common among
migrants. The job market in Malta is such that it
rarely results ifjob security. Most migrants are
empoyed in the construction industry, the hotel
industry or garbage collection. For migrants
who work in the construction industry it is very
difficult to obtain job securitysince they are
often recruited for a brief period of time,
usuallyonly a few days If a person fails to
sign the register and then loses his or her job, it
is very difficult for them to get back into the
open centre system. For persons who were
employed and are now redundamto structure
existgto rely upon until they find another job

Staterun or NGOrun open centres have been
created during the last decade with a capacity
of 3500 persons. Hal Far is by far the most
populated gathering of open centreand
includs a centre for families, a centre for
single women, and two huge cestfor single
men, the Hal Far Tent Village, and the Hangar.

Designation differs according tonditions and
legal status. The first differentiation is drawn
between vulnerable persons (families with
children, unaccompanied minors and pregnant

240 Council Regulation (EC) No 343/2003 of 18 February
2003 establishing the criteria and of@nisms for
determining the Member State responsible for
examining an asylum application lodged in one of the
Member States by a thirdountry national.
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women) andothers. Specific accommodation
and social care is offered to some who present
a particular need for careThusfamilies and
unaccompanied minors are accommodated in
staterun residential homes with fithe carers
and social workers. Three houses &f kimd
exist with a total capacity of around 40
persons and 12 families. Unaccompanied
minorsare accommodated until they are 18
years old after which pointhey will be able

to take a place in an open centre or to find
independent accommodation themseif/ésis
possible to do so. The open centres housing
families impose a contract with their residents
specifying that their accommodation in the
house is available for a year. After a year, the
family is expected to settle and afford their
own accommodatiorPractice in the field has
shown that settlement and integration might be
harder for families. Families still find it very
difficult to afford independent accommodation
even after a year and some could no longer
afford to pay the rent and other charge¥et
these families are not able to be reintegrated
into the open centre system.

For persons who are not considered vulnerable,
the open centres offer less support. Basic
accommodation in very large open centres can
be literally described as the mere prdeis of

a bed and a roof, the roof being of any
nature; thus we find the Tent Village and the
Hangar.

A new policy will soon be implemented
whereby persons living in open centres will be
separated according to their legal status.
Persons who are benefidies of international
protection will beaccommodateét the Marsa
Open Centre, an old trade school which is
currently managed by the NGGCSuret #H
Bniedem FoundatioRejected asylum seekers
and irregular immigrants will be
accommodateéh the Hal Far Tentillage. The
change in policy is justified by the reasoning
that persons benefitting froninternational
protection should be accommodated together
and separately from persons with no
protection. The Marsa Open Centre is located
close to Valletta, the capit in a central part

of the island where it is relatively easier to find
work. The Marsa Open Centre houses persons
inside a solid building and hasmany more
facilities as opposed to the Hal Far Tent
Village. The latter is located in a rather remote
part of the island and houses persons in
military tents. The conditions in the Hal Far Tent
Village, coupled with the fact that it will house
rejected asylum seekers and irregular migrants
- persons who have an illegal statusaise
various ethical and humaarian considerations.

Generally, a large number of immigrants who
have a stable job do eventually move to
independentaccommodatiorBy doing so, they



chamse to abandon their righo free housing
from the authorities. If after mog out they
become unaployed, or their working time is
reduced because of redundancy or any other
reason, they cannot be reintegrated into the
postdetention welfare system. Some migrants
have challenged this state of fact with the help
of some NGOs, and practice has showrt tha
this situation can be reversed on a case by
case basis when a formal request is addressed
to OIWAS.

3.3 Work

The Maltese Reception Regulations state that
0in accordance with |
prevailing at the time, the Minstry responsible
for issuig employment licences shall determine
a period of time, starting from the date on
which an application for asylum was lodged,
during which an applicant shall not have access
t o t he | a B*o The EUnRecdpton .
Directivé*2 st at es t hat first f
instance has not been taken within one year of
the presentation of an application for asylum
and this delay cannot be attributed to the
applicant, Member States shall decide the
conditions for granting access to the labour
mar ket for
interpreted to mean that asylum seekers should
have access to the labour market after a year.
According to government poli, asylum
seekers shall have access to the labour market
one year after their arrival in Malta. As a
consequence, perss who are still awaiting the
outcome of their asylum applicatiafier one
year shall be released from detention after
medical clearance and have access the
labour market. Asylum seekers can apply for a
work permit. They are granted a threeonth
renevable work permig44

Persons who have been granted any kind of
protection, whether refugee status or subsidiary
protection, also have the right to apply for a

work permit with the authorisation of the

Ministe4s

241 Article 10(1) of the Reception of Asylum Seekers
(Minimum Standards) Regulations, 2005, Legal Notice
320 of 2005. The text quoted above is almost identical
to that found in the EU Reception Directive.

242 Council Directive 2003/9/EC of 27 January 2003
laying down minimum standards for the reception of
asylum seekers.

2301l rregul ar
document, Ministry for Justice and Home Afféirs
Ministry for Family and Social Solidar@y005.

244See Reception of Asylum Seekers (Minimum Standards)
Regulations, 2005 (L.N. 320 of 2005) enacted in terms
of the Refugees Act, 2000 (AKX of 2000, Chapter
420 of the Laws of Malta); according to L.N. 383 of
2005 these regulations came into force on 22
November 2005).

245 Regulation 12(1)(2)(a) of the Procedural Standards in
Examining Applications for Refugee Status Regulations,
2008, L.N243 of 2008.

t This has eeh i ¢

The system is different for rejected asylum
*ekers. It is their prospective employer who
must apply for a working permit on their
behalf, justifying the need to employ that
particular person in question.

However, in practice it is it very difficult to
obtain a work permit. A permit is usually islsue
after a long period of time and a fee has to

be paid for each renewal (either by the
employer or the asylum seeker in question).
Prior to these 12 months, asylum seekers do not
have the right to take up employment in the
formal labour market and, in casahere they

gre released from detetntion before theinlapse
FOL Y Fnontﬂ%afﬁcé @ tsurvivdt Brgb'le

leads to them undertaking jobs in the informal
labour market, usually in the construction
industry and with cleaning companies, very
often by the day or bythe week Eachmorning

.outside the open centres, immigrants wait for

the onstructioln tr%cks totpass by and pick up
somfeofthem.' TRe othe?s'will wait for the next
day to try their luck.

Another issue on the labour market concerns
single parents who havémited access to
childcare. Similarly, elderly or disabled persons

facet disgroportionate difficulties in finding a
job that dees not require particular physical

fitness.
4. Conclusions
4.1 Asylum seekers

While asylum seekers have several rights
guaranteed by lav, they still face difficulties
and are prone to destitution in certain cases.
Vulnerable asylum seekers who are released
from detention before the lapse of one year
do not have the right to access the labour
market,and arethus dependent on the welfare
system. Those who arrive in Malta legally have
difficulty in obtainingaccommodatigraccess to
social assistance and even a working permit.
Asylum seekers who are released from
detention areaccommodatedn substandard
housing consisting of tents, prefeded
containers, hangars and dilapidated buildings.

4.2 Beneficiaries of subsidiary protection

The main problem afflicting the situation of
persons who are beneficiaries of subsidiary
protection is that the law states that they are
entitled toeoaedreéesdel

i mmi gtreagnrtast,i oRedf uﬁggelléwc%u% to |sp,ecify what consititutesse

core welfare benefits. There is no uniform
practice or interpretation, and different
government authorities do not approach the

T8 S
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issue in the same way. Practice has shown that

persons bendfing from subsidiary protection
are not entitled to, or do not have access to all
kinds medical treatment. There have been
cases where particular medical treatment has
been refused.
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Persons who are beneficiaries of subsidiary
protection often fall out ofhe welfare system
after they move into independent
accommodatigrwith the consequentieat they
becore destitute once they lose their job and
can no longer pay for theinccommodation
Practice in the field has shown that there a
growing number of perss in this situation and
the Maltese government has not yet recognised
this as a cause for concern, nor has it
developed a policy to address the situation.
OIWAS is currently dealing with the situation
by assessing cases on an individual basis, and
at the time of writing of this report, only
vulnerable persons have managed to be
reintegrated into the welfare system.

4.3 Rejected asylum seekers and irregular
immigrants

The situation for rejected asylum seekers and
irregular immigrants is much more bleak. While
rejected asylum seekers and irregular
immigrants are recognised as being present on
Maltese territory through the issuance of a
police immigration card and a shoerm visa,
they have no rights law whatsoever and are
very much left to fend for themsedv@hey can
only obtain a working permit if their employer
applies for it on their behalf justifying why he
or she needs their services. They receive a
minimal sum of social assistance while they are
living in the open centres, but this is granted
only asa matter of policy. They have no legal
guarantees that provide certainty or security if
they end up destitute. Similarly to the
beneficiaries of subsidiary protection, if they
lose their place in the open centre because
they manage to find independent
accanmodationthey have virtually no chance
of being reintegrated into the welfare system,
and are thus completely se#liant.

5. Recommendations
Asylum and return:

1. All entitlements enjoyed by asylum seekers
in appeal and rejected asylum seekers on
the basis O practice should be
incorporated into Maltese law: clear legal
rights should be established.

2. Access to health care, housing and social
support and the right to access the formal
labour market should be provided, based
upon the law, to rejected asylum keis
up until the moment of return.

72

3. A dortening of the period after which an
asylum seeker is entitled to access the
formal labour market, and work permits
should be issued free of charge and for
longer periods of time.

4. A dortening of the period in whica
decision in appeal is reached.

5. If return cannot be enforced within a
reasonable period of timea third-country
national should be given a residence
permit with a full set of social rights.

Medical care

6. Improvement of the health facilities at the
Closd Detention Centres and
enhancement of the referrals to the
regular health system by staff working at
the Closed Detention Centres and Open
Centres.

7. Medicine should be free of charge foil al
third-country nationals, regardless of
status.

Detention:

8. Detenton should in all cases only be used
in exceptional circumstances.
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Case Studies in Portugal

1. Case Study
1.1 Atypical case

0 Daniel, asylum seeker awaiting the outcome
of appeal, Armenian background, 31 years old

Daniel was forced to leave Russia in the autumn
of 2005. He left his wife and daughter behind.
He was leading a good life back homes a
mechanical engineewith his wife a doctor.
They were doing wefinancially This good life

Since the end of summer 2006 he has been
staying at JRS Portugal 6s
centre. In the accommodation centre he receives
breakfast in the mormgnand for the other
meals of the day he visits a canteen in the city
centre. Daniel worries a lot about his housing
situation because the accommodation centre in
principle only offers temporary
accommodation. He does not see how he will
be able to arrangefor his own housing after
his stay in the centre. Daniel has no right to
access the formal labour market fact that

ended when Daniel was attacked in his  highly frustrates him and lowers his self esteem.

hometown because of his Armenian ol f | had ¢t he right to work
backgroundstabbed in his lung several times. help from anyonel had a good life back

Danel explained that ethnic tensions existed hame | could take care of my family, but now |

towards persons originating from Armenia. cannot even take care of my s
With his life at risk, Daniel decided to come to in desperation. Before his asylum request was

Portugal and ask for asylum. refused, Daniel had started a vocational

Upon arrival in Portugal, an NGO brought him  training as part of a project for asylum

into contact with an Armenian family. They  SE€Kers. It is uncertain whethercha continue

assistd him with filing an asylum claim. Daniel  thiS vocational training, given his legal situation.

handed over to the Portuguese immigration '€ IS following this course every day, which

authorities a medical report showing the  Provides him some form of a daily structure. In

damage done to his lung as a result of the the future, his wish is to set up hls_own business,

attack. The immigration officer concerned, 2ithough he does not know what will happen to

however, did not make the effort to translat him andwhetherhe can stay in Portugal. Apart

the medical report or to verify its authenticity. ~ Tom his courses he does not do much during the

Daniel told us that the Portuguese authorities 9y~ Daniel thinks a lot about all his problems

did not believe that he had an Armenian  and is very depressed. He says he does not

background; he was extremely upset about have any real friends in Portugal who he can

t his. Daniel ds claim f(SaP(to'asylum was rejected in
the two administrative instees. Daniel has Dani el @onditibreisaof grelat concern. As

now appealed against his negative decision at  a torture victim, he suffers from P@stumatic

court. Daniel is very worried and under stress  Stress Disorder. He receives psychological

regarding the outcome of his appeal; he has no  assistance from a NGO specialised in assisting

idea when the court will reach a decisitn. torture victims. His physical condition is also

Daniel felt very lost at the reception centre ~ Weak. As a result of his attackarel has

where hewas staying during the period when ~ réduced lung capacity, causing breathing

the immigration authorities examined his asylum Problems. He received treatment in hospital for

claim. His stay was difficult since the other his pr_oblems Wher_1 he was staying n the

asylum seekers came from other regions and '€Ception centrebutis not currently receiving

the staff paid no specific attention to his case. ~ medical treatment.

Daniel had to leave the recepti@entre after Regarding his stay in Portug
he was informed his second asylum claim was hashappened to me so far in Portugal_ | have

rejected. With no roof over his head he moved twiceasmanypr obl ems here than bac

from one place to another in Lisbon. He stayed
from time to time in a public shelter in the city
centre, and visited

| always felt in danger, there were fights all
the time and | did not understand the

| anguage, 6 says Dani el

246 Nowadays, the Refugee and Asylum Law, Law
27/2008, 30t June foresees that the court decision must
be reached in a maximum period of 15 days (article
30, paragraph 2). In practice, however, this period is
not respected, since the court dieei takes much longer,
usually between 6 and 12 months.

He wishes that he could go back, but he cannot
return for safety reasons. Daniel is very

f 0 ocOnceknkdt @bduE thes safety of this Wifeeands hel t er

daughter. His wife is Russian, batdaughter
looks Armenian, with dark hair, just like him. He

. proudly showed a picture of both of them.

Daniel feels that he has lost the control over his

own | i fe: ol am not in t
choices regarding my |ife. 5o
when e gets a residence status things will
change. Dani el has no
only thing | want is to be reunited with my
family again. o6 He explains t

futur
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back to Russia, because his life would be at Portuguese asylum law prescribes that social
risk. Going to Armenia is also not agtion, support shall be terminated for asylum
since his wife is Russian and would not be safe applicants whose claim wasfused by the
there. Daniel is desperate about his situation immigration authorities and who appeal
and does not know what to do except hope against this decision at cotfit. Asylum seekers
that his life will start agaisomeday who find themselves in such a position have no
right to accommodation, food or any type of
financial support. Although no social support is
The story told by Daniel is illustrative of asylum  provided, asylm seekers in the appeals phase
sekers who appealed against their negative are nevertheless allowed to remain on the
decision at the court and whose state support Portuguese territofs

has ceased due to the rejection of their claim. Whether an asylum seeker awaiting the

Further, his case is also typical of twodintry outcome of appeal has the right to work

gggoﬂgl/se'n rgb?(aeﬁ]tétu;ssslrxatlt?]g Vég?tfrﬁezgk depends orwhetherhe is in the possession of a
p 9 9 rovisional res ermit. Geally, asylum

. idenc,

heal tlh hs y s .tf. edm.. Wi t h tfh ers)eeHe?se Wt%fe @p%lf&a{tkﬁw Ohave © Bedr® 2%
:2 Iexamp e,kt € speC|_|t<_: estitute |S|tua_1|t||orl13 O admitted are issued with a provisional

ylum seekers awaiting appeal will D€ ragigence permit that allows them to access the
examined in more detail below. formal labour market. Such provisional
In Portugal interviews were also conducted residence permit is valid fdiour (4) months
with thirdcountry natinals with different legal counting from the date of the dsion of the
backgrounds; rejected asylum seekers, holders application admission ant renewable for
and ooverstayerso6 of aequalepaiiods ofdime unta fingl deasios er
related to medical care (hereinafter referred until the timeframe (30 days) expités

to as ohealth visaoc) amndd lebi€&d Aating the duftome B%neif N1 7 d

country nationals. appeal have in principle access to health care.

The factors whictkbnnecDa ni el 6s ¢ as &ethe Partugsehhealth system has complex
cases of other thirdountry nationals administrative procedures, which in several
interviewed are having no or limited legal cases results in a denial of medical treatment in
entittements leading to the inability to meet practice. Asylum seekers, including those in the
basic needs, reliance on charity for survival, appeals phase of their asyluinave to obtain
being socially excl ude da heath card $rstabefed they gangaive ne s s
of their presence on the territory and having no ~ medical treatment.

way out of destitution. The stories told by the
interviewees provide insiglito the lives of
thirdcountry nationals living in absolute The story of Daniel illustrates that NGOs and

1.2 Context of the case

Reliance on charity for survival

poverty, left without any form of social support. other civil society actors are essential for the
Supplementary and backgrounghformation survival of asylum seekers who are left without
was provided by various NGOs working any form of social support from the State. The

directly with these destitute groups. On this  only wayfor Daniel to survive was to knock on
basis, several common elements can be the doors of charitprganisationsDaniel relied
discerned which are typical for thioduntry on public shelters, soup kitchens and NGOs for
nationals in a similar position. the provision of housing and food. Further, he
continues to visit a NGO to receive
chological counselling fohjthealment of
gpe an d

%Z ostralinfafic 'stress Digo

Reliance on the goodwill of others to meet
basic needs is typical for asylum seekers who
have to leave the reception centre and have
After the immigration authorities rejected his  lost all form of social support. NGOs are

asylum claim, Daniel was sent onto the streets taking over typical state functi®rsuch as the

with no socialsupport. After initially being provision of housing, medical care and food
looked after by the State, he lost all forms of
support and found himself in destitution.
Further, he is prohibited from working and has

The following general elements can be ltBsti
from Daniel 0s case w h
sustain destitution

No or limited legal entittements leading to the
inability to meet basic needs

247 Article 60 paragraph 1 of the Refugees and Asylum
Law (Law no. 27/2008, 30 June). Pursuant to Article

difficulties in receiving much needed medical 60 paragraph 2 of the Refugees and Asylum Law
treatment. continued support can be given oifilthe ecsomic and

Lo . social situation of the asylum applicant is appraised and
The case of Daniel illustratbst social support it proves to be necessary to maintain it. In practice,
is not guaranteed after an asylum seeker however, this Atrticle is not correctly applied.

receives a negative decision in the 248 Article 31 of the Refugees and Asylum Law.

administrative phase of the asylum procedure. 2% Article 27 paragraph 1 and article 3paragraph 1 of
the Refugees and Asylum Law.
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supply. In other words, without the existence of
NGOs and other civil society actors, the risk of
dying on the streets with no food becomes a
reality. NGOs not only provide essential needs,
but they are also trying to give some human
dignity back to those who are being stripped
of all their rights. However, due to financial
constraints, the services provided by these
NGOs are insufficient or inadequate to cover
all the needs of asylum seekers lefthwno
rights. In particular, the medical care provided
by NGOs is inadequate; some need to have
operations or continued medical care and
medicine, which cannot be provided by NGOs.
The result of withholding all entitlements and
the limited, although essiaht services
provided by NGOs is that for some no housing
is provided, cases of malnutrition exist, and
they face a worsening of medical problems
over time.

Social exclusion

Daniel sees himself as having lost control over
his life.He is not in a positioto take important
decisions. Is the State not himself that decides
his
very bad about not being able to take up
employment legally and take care of himself
and his family. Daniel is not taking part in
socety. Other thanfollowing courses he has
nothing to do all day, no real friends and for
the largest part of the day he is just killing
time.

Dani el 6s case is
are left without any social support and have no
right to access thiarmal labour market. They
live on the margins of society. Most of them do
not feel part of society because they are not
allowed to work in the formal labour market
and have nothing to do all day. Manyave
few social contacts and express feelings of
lonelness. Contact with the State is limited to
the obtaining of residence rights or within the
framework of return. The result of this policy of
exclusion is feelings of depression and low self
esteem. They feel abandoned by the State and
that their human digty has been taken away.

TheSt at ed s
territory

By submitting an asylum application and
appealing to the court
territory is known to the Portuguese authorities.
Not only i s Da tryikeowrdts
the authorities, his presence is also allowed
under Portuguese law because he lodged an
appeal. Yet, he is left without any form of

social support by the State.

The Refugees and Asylum Law prescribes that
the appeal against a negative decigsioon
asylum has a suspensive effect, meaning that

f ut ur eesteed & fow;ehé fdeds s

S tR&Wum ' deekdrd

the decision is not definititg. All asylum
seekers in the appeals phase are entitled to
remain on the Portuguese territory and are not
subject to removal.

No way out of destitution

Daniel feels caught bythe situation of
destitution and sees no way out of it. He fears
he will be persecuted upon return. He sees no
other choice than to remain in his destitute
situation, even if this means having to struggle
on a daily basis for his survival.

The case of Dagli shows that even if a person

is stripped of all rights and has to depend on
the goodwill of others to meet basic human
needs he will not leave the country if he

considers his life to be at risk upon return.
Safety reasons of such a serious nature,asich
the fear of persecution, take away any

element of choicand leave onlya forced stay

in destitution. Further, obstacles to return to the

country of origin can exist, such as the
unwillingness of the embassy to cooperate,
unsafe country of origin, nofedravel route or

énpdﬁ'cal reasons. Asylum seekers awaiting the

outcome of their appeal live in forced
destitution, while they have a right to stay on
the territory. Yet, no response is given by the
Portuguese State to improve their situation.

2. Comparable ases ofdestitution

2.1 Other cases of destitution

were also conducted with thicduntry
nationals with a legalsituation other than
asylum seekers awaiting the outcome of
appeal. The following thirdountry natinals
were interviewed

e Rejected asylum seekers

e Hol ders and

o lllegally staying thirecountry nationals
unable to be removed by the State

What links these interviewees are the same five
elements discussed in the previous osecti

a thairr peegeace son o f having no or limited legal entitements leading

to the inability to meet basic needs, reliance on
charity for survival, being socially excluded,
awareness

t Pli_t)e St at.eds
" ter cﬁy%hd%ivﬂ@ no Rvhy®otit OfbésfitutiGh"

Their situabn of destitution is comparable to

Gwaitify Ythe outcome of
appeal. However, there are some differences
in their social and legal situation that are

specific to their group. These particularities will
be discussed for each respective catggor

accordingly.

250 Article 30 paragraph 1 of the Refugees and Asylum
Law.
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2.2 Rejected Asylum Seekers

In this category two men were interviewed
originating from Sudan (Darfur) and Sierra
Leone. For the Sudanese rejected asylum
seeker his family was killed in Sudan. The other
interviewed rejected asylum seeker lefer&
Leone because of the civil war. Both consider
their lives to be at risk upon return and
referred to the unstable situation in their
countries. Further, the Sudanese embassy
refused to issue the necessary documents for
the return of the Sudanese regttasylum

seeker. Their cases are illustrative of the
destitution of rejected asylum seekers in
Portugal.

The elements creating, shaping and sustaining
destitution applied to rejected asylum seekers

No or limited legal entittements leading to the
inabilty to meet basic needs

Rejected asylum seekers remain illegally on the
territory of Portugal after their claim is
rejected in a final decisid! Social support is
terminated when the final decision on the
asylum application is reach&d. Being
considered aan illegally staying thirc&country
national, rejected asylum seekers have no right
to any long term form of financial support,
housing, or food supply. They are also
prohibited from working. Apart from
emergency situations, rejected asylum seekers
only have access to health care if they pay.
This lack of social support combined with the
prohibition to work forces rejected asylum
seekers into destitution. They are not in a
position to provide for their basic needs by
themselves.

Reliance on charity fordual

Similar to asylum seekers awaiting the outcome
of their appeal, rejected asylum seekers rely
on charity for their survival. NGOs providing
essential materials and services have many
rejected asylum seekers among their
beneficiaries.

Social exclusion

The form of social exclusion is similar to that
experienced by asylum seekers awaiting the
outcome of appeal.

Stateds awareness of

As a result of their asylum application, rejected
asylum seekers have made themselves known to
the autlorities. Further, within the framework of
return, some asylum seekers have been

251 pyrsuant to Article 31 paragraph 1 of the Refugees
and Asylum Law, in cases where the asylum claim failed
the applicant can stay within the nationatitery for a
transitional period which shall not exceed 30 days.

252 Article 60 paragraph 1 of the Refugees and Asylum
Law.
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detained and released if return proved to be
unsuccessful or they have been in contact with
police authorities. In some cases rejected
asylum seekers have filed a second asylum
claim. Although these rejected asylum seekers
are not (yet) being removed and Portugal
knows of their stay on the territory, they do not
receive any kind of state support up until the
moment of return, nor do they receive any kind
of (temporary) residenceghts.

No way out of destitution

Many rejected asylum seekers are afraid of
returning to their country of origin. Some have
a history of persecution or have witnessed acts
of violence. lllustrative is the case of one of the
interviewed rejected asyluneekers who saw
his family member killed. Many rejected asylum
seekers do not want to return home for fear of
persecution or the unstable situation in their
country, such as civil war or the outbreak of
hostilities. Apart from the personal fears of the
rejected asylum seekerother obstacles to
return are can be identified. These are
recognged by the State in law or in practice
and include lack of identity papers, unsafe
travel route, and unstable situation in country of
origin or medical reasons. Accordit@ the
NGOs contacted, Portugal is not pursuing an
active return policy. Rather, the country leaves
rejected asylum seekers to their own devices;
not removing them, yet not responding by
giving them residence rights connected with a
clear set of socialghts.

As the interviews with the rejected asylum
seekers and the information provided by
NGOs indicate, rejected asylum seekers feel
stuck in their situation of destitution; return to
their country of origin is no real option and
they are forced to remaidestitute.

23 Hol
Visa

der s and

In this category a mother from GuirB&ssau
was interviewed who accompanied her two sick
children on the basis of a health visa. Their visa
expired several years ago, although one of her
children is t8l receiving medical treatment.
Another interview was conducted with a young
man from Guinedissau whose arm was
amputated because of cancer and whose visa

p rwas a@hpet do gxpire tap ghe jtimeg of ythe

interview. Both were afraid of returning totheir
home contry. The mother did not consider her
two children to be cured and shad already

lost two of her children in Guin®issau. As a
result of his physical condition, no reception
facilities are available for the young man and
because of his handicap he wbuface
extreme economic hardship in GuhBssau.

0Overstayersé



The elements creating, shaping and sustaining
destitution  applied to holders and

ooverstayerso of a

No or limited legal entitlements leading to the
inability to meet basic needs

A temporary stay visa (health visa) may be
granted to thirdcountry nationals abroad in
order to receive medical care or to family
members  accompanying th&h. Such
temporary stay visas can be issued to nationals
of former colonies of Portugal. Portuguese law
requiresthat holders of a temporary stay visa
have enough means of subsistence.
Alternatively, food and accommodation must
be guaranteed during the period of stay. This
would be provided bythe consular services of
their country of origirg Portuguese citizen ar
third-country national authorised to reside
permanently in Portugé&* On the basis of
information provided by NGOs, the practice is
very different Many holders ofa health visa
have insufficient resources for their subsistence
or they do not receive adpiate support from
the person who signed up as their caretaker.
The Portuguese government turns a blind eye to
this reality and does not provide additional
support when necessamjolders of a health
visa are entitled to receive medical treatment
for the purpose of which they came to Portugal.

Persons who remain once their health visa has
expired lose their authorisation to stay on
Portuguese territoryesulting in an illegal stay

on the territory. With respect to entitlements
under law, their rights arsimilar to illegally
staying thirdcountry nationals residing on
Portuguese territory such as rejected asylum
seekers.

Many holders of health visas and those who
oOoverstayedd their vVis
destitute situation, having difficulties meeting
even basic needs such as food. TFbidntry
nationals who come on the basis of a health
visa often have serious medical problems, which
make them even more vulnerable in their
destitute situation.

Reliance on charity for survival

Similar to asylum seelseawaiting the outcome
of their appeal,
health visa rely on charity to survive. Many
NGOs provides services and material essentials
to this group of thirdountry nationals. Given
the fact that holders of health visas connir
Portugal 8s for mer col
support from these communities in Portugal.
When compared with other groups of third
country nationals, they are more likely to turn

253Article 54 paragraph 1 a) and g) of Immigration Law
(Law no. 23/2007, 4 July
254Article 18 Decree no. 84/2007, 5 November.

hol derog whitchdon® avdse the tvietish € df shdmae f

to NGOs for medicine and recovery care. This
is as a result of their medical tleground.

heal é h.,visa
oclal excluSion

This element is comparable with the situation of
asylum seekers awaiting the outcome of their
appeal, although those who came on the basis
of a health visa do sometimes have contacts
within their respective community existing in
Portugal. Further, the Portuguese language is
for a significant number of them their mother

tongue, which allows them to communicate with
authorities in their own language and access

informatiormore easily55

TheSt at ed s
temitory

The identity of hol der s
health visa are known to the Portuguese
authoritiesvhoissued the health visa. Many of
them request from the Portuguese authorities an
extension of their health visa or a residence
permit under foreigers law. Although
dOoverstayersé of a heal
being removed, they do not receive any kind

of state support up until the moment of return,
nor do they receive any kind of (temporary)
residence rights. Although the State knows of
their idenity and presence on the territory,

they do not actively assist in their return.

a thairr peeseace son o f

and

t h

No way out of destitution

The reason why holders of a health visa do not
return to their home country is obvithsy are
undegoing treatment for serious, sometimes
life-threatening diseases. Thus even if this
means they have to move from one place to
another and collect food from NGOs they will
not return. The reason
health visa do not want to return to their home
gountirids Nisofted due tm sheirl heagbdition n a
since they do not consider themselves cured.
Also they consider th#tere could bea better

life available in Europe

why

2.4 lllegally staying third-country nationals
unable to be removed by the State

In this category four thirdountry nationals

were interviewed two female and two male.

Two interviewees came as minors to Portugal,

a
trafficking2’¢ Both are in the process of
obtaining identity documents. The two other
persons both suffer from serious mental
disordersand are residing in a hospital in

oni es, S 0me receive

255A great number of thirebountry nationals coming from
the former Portuguese colonies speak only a native
language or dialect that has some similarities with the
Portuguese language.

256Nowadays the Portuguese Immigration Law no.
23/2007, 4t July, contemplates theogsibility of a
victim of human trafficking to get a residence permit
see articles 109 and 122, paragraph 1 o).
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Lisbon. The Portuguese State attempted to
return them but was unable to do so because
the respective families could not be tracked
down and the country of origin lacks reception
facilities necessary for treatment of thental
disorder.

The elements creating, shaping and sustaining
destitution also apply to illegally staying third
country nationals unable to be removed by the
State

No or limited legal entittements leading to the
inability to meet basic needs

Their legal suation is identical to that of
rejected asylum seekers. They find themselves
in a destitute situation without any form of state
support. The specific groups of illegally staying
third-country nationals interviewédthose who
cannot be removed are extremely vulnerable
since they are very young, victims of human
trafficking or mentally ill. Those with serious
mental health problems are particularly unable
to meet their basic needs themselves.

Reliance on charity for survival

This element is comparabléhwtihe situation of
destitute asylum seekers awaiting the outcome
of their appeal and rejected asylum seekers.
Although what is specific is that two of the
interviewees are residing in a psychiatric
hospital,thanksto the goodwill of the medical
staff. Tleir continued stay in the hospital is
uncertain as they are a financial burden on the
hospital and no legal obligation to hospitalise
them exists. NGOs noted a growing number of
illegally staying thirecountry nationals with
serious mental health probleramong their
beneficiaries.

Social exclusion

The level of social exclusion is similar to asylum
seeker awaiting the outcome of appeal.

TheSt at eds
territory

As stated before, what links these groups of
illegally staying thirecountry nationals is the
fact that they are unable to be removed by the
State. Within the framework of return, there
has been some form of contact between the
third-country national concerned and the state;
attempts have been made to remove the
person buthese proved to be unsuccessful, as
in the case of the interviewees.

No way out of destitution

In the case of the interviewees, the obstacles
preventing their removal from the Stadee:

the lack of identity papers and the lack of
adequate reception faciles for those with a
mental disorder. The State has actively tried to
remove them, but ceased their attempts when it
became clear that these obstacles exist. Yet, no

78

solution is offered by the State for these cases.
Because of this policy, thicduntry ationals
who cannot be removed are forced to remain
in their destitute situation and have no way out.
The Statedoesnot give them the right to social
support or (temporary) residence rights.

3. Relevant Status under Asylum and
Foreigners Law

3.1 Asylum Status

The Portuguese Asyl um
27/2008, 30t Juneé, t hat
conditions and procedures for granting asylum
or subsidiary protection and the status of
asylum, refugee and subsidiary protection to
applicants, by transposing into the nationa
legal framework Directives numbers 2004/83

EC, of the Council, of 29 April; and 2005/85

EC, of the Council of 1 December.

Under its asylum law, Portugal offers protection
in the followinghreesituations:

Asylum

Refugee status is granted in the folloyviwo
casesgs’

e Thirdcountry nationals or stateless people
persecuted or seriously threatened with
persecution as a result of activity exercised
in the State of their nationality or habitual
residence, in favour of democracy, social
and national liberty, pace among
peoples, freedom and the right of the
human beingg8

e Thirdcountry nationals or stateless people
who fulfil the criteria of Article 1 A (2) of
the 1951 Refugee Conventi&s

Subsidiary Protection

A residence permidbn humanitarian reasons is
granted to aliens and stateless persons to

a thairr peeseace son o f Whom the provisions of article 3 do not apply

and who are prevented or cannot return to
their home countries or their usual residence,
both due to the systematic violation of human
rights occurring there or becauseyttee at

risk of suffering serious offefAge

Temporary Protection

The Portuguese State may grant temporary
protection to persons displaced from their
country as a consequence of serious armed
conflicts that generate refugee flowen a
large scale.

2570n the basis of Article 4 of the Refugees and Asylum
Law, refugee status may also be granted to certain
family members of refugee status rekl

258Article 3 paragraph 1 of Refugees and Asylum Law.
259%yrticle 3 paragraph 2 Refugees and Asylum Law.
260Article 7 paragraph 1 Refugees and Asylum Law.
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Until 2001 this protection was conceded by
article 9 of previous Portuguese Refugees and
Asylum Law (Law no. 15/98, 2®/arch).

Meanwhile, Directive 2001/55/CE of the
Council of 20 July 2001 on minimum standards
for giving temporary protection became part
of national legislation through Law no.
67/2003, 231 August.

3.2 Relevant Status under Foreigners Law
Temporary stay visa

For the purposes of this report it is important to
mention the possibility of a temporary stay visa
for heal th pur po sSinee
1970s Portugal entered into health agreements

with its former colonies (the -called
OPALOPSSé; Guinea Bissau
Principe, Mozambique and Cape Verde),

according to which nationals of the former
colony can come to Portugal for treatm of
their illnesses under certain conditions. The
agreements have led to a large influx of
nationals from former colonies, and many who
have received medical treatment continue to
stay in Portugal even though their health visa
expired and is not renewecbecause the
Portuguese authorities consider that the medical
reasons cease to exist.

The health agreements have been implemented
in national law. A temporary stay visa may be
granted abroad to thirdcountry nationals for
the purposeof receiving medicalréatment in
official Portuguese health establishmeat#\
temporary stay visa may also be granted to
family members accompanying the third
country national who is receiving treatniéht.

4. Removal of lllegally Staying Third
Country  Nationals:  Obstacles,
Pracice and Solutions

4.1 Grounds for NoARRemoval

In the Portuguese asylum and foreigners law
the grounds for neremoval are the same as
the grounds upon which asylum might be
granted. Article 47 of the Refugees and
Asylum Law follows that removal of a rejected
asylum seeker may not result in the return to a
country where his or her freedom could be put
at risk by causes that might be considered as a
ground for the grant of asylum or which in any
way violate the prohibition of expelling or
repelling (principle of nonrefoulemeit in
accordance with the international obligation of
the Portuguese State. In addition, no one shall
be returned, removed, extradited or expelled
to a country where he/she shall be subject to

261Article 54 paragraph 1 al a), Law no. 23/2007, "
July.

262Article 54 paragraph 1 al g), Law no. 23/20Q74h
July.

torture or to cruel and degrading treatment. A
dmilar provision can be found in the Portuguese
foreignerds | aw,; Ar ti
23/2007 provides that removal may not take
place to any country where the thicduntry
national may be persecuted for the reasons
that justify the granting of asylumihe person
concerned shoyld within the removal
procedure invoke this fear of persecution and
submit proof for it.

The present Immigration Law (Law no.
23/2007, 4t July) establishes new grounds for
nonremovaks3

( t Roeeigno eitigens camnoty heegnaved) from

Patugal if they have a strong connection to the
country, namely:

a) V\/ér@ gbc?rA i ’Poraguesg cfeWif‘ory aaHdd

residethere;

b) Have effective custody of minor children of
Portuguese nationalityvho are residing in
Portugal;

©) Have minor children, nationalsnfra third
country and residents in Portuguese territory,
over whom they have effective parenthood
and ensure their livelihood and education;

d) Have lived in Portugal since they were
younger than 10 and are still residing in
Portugal.

4.2 Lack of Systematic&®urn Mechanisms

Pursuant to Article 135 of Law no. 23/2007
third-country nationals will be removed from
Portuguese territory when they remain illegally
in Portugal. According to JRS Portugal and the
NGOs interviewed, the Portuguese authorities
do not coduct an active return policy with
respect to rejected asylum seekers, third
country nationals who
visa and other illegally staying thizbuntry
nationals. No systematic removal of these
categories of thirecountry nationals is king
place. The Portuguese authorities are less
tolerant when the thirdountry national in
guestion poses a threat to public security.

In general, illegally staying thirdountry
nationals may, when they are sentenced for a
crime with more than six manghison sentence
or an alternative fine, be forcibly removed as
part of their sentenc®4

4.3 Views Expressed on Return Practice

As mentioned before, the general view among
those NGOs interviewed is that Portudaks
not purse an active return policy of tai-
country nationals who are not legally residing
on the territory. According tBanta Casa da

263Article 135 Law no. 23/2007 (restrictions to removal).
264Article 151 Law no. 23/2007 Removal accessory
penalty).
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Misericérdiéss (hereinafter referred to as

0 Sant a alhaughatide)migration services
are aware that some asylum seekers continue
to stay in Portugal after #ir claim had been
rejected, no action is taken against them. This
view is shared by the former director Géntro

de Acolhimento S&o Jodo de Défis
(hereinafter r ef e whoe d
informed us that some of the irregular migrants
stayed for over ayear in their accommodation
centre without being removed. Some of the
interviewees have also been residing in
Portugal for many years of irregularity without
serious attempts to remove them. According to
JRS Portugal, irregular migrants and rejected
asylun seekers generally do not fear the
police, since they do not actively control
whether a person has the right to stay in the
country.In cases where thgolice come across

a person with an irregular status during their
daily activities, only in a limitedumber of
casedlo theyarrest this person and bring them
before a criminal court for a decision upon
removal. Normally when it is the first time that
the authoritiesdetain the foreign citizen in
guestionthey invite that person teacate the
national teritory voluntarilywithin theagreed
period, from 10 to 20 days$¢’

The present Immigration Law excludes the
protective custody froranforcement measures
that could be applied during an xpulsion
procedure 268

PROSAUDESE considers that due to the
malfunctioimg of the processes of retymany
rejected asylum seekers and irregular migrants
are living for long periods of time in Portugal,
socially excluded and in extreme poverty. The
government should provide statistics about the
number of persons living withoresidence
rights in Portugal and be aware of their living
conditions. According to PROSAUDESC, those
who have been residing in Portugal for many

2655anta Casa da Misericérdia a humanitarian and social
organisation, where asylum seekers can be referred to
their Social Serécby the Portuguese Refugee Council.
Santa Casads Soci al
to asylum seekers for food, housing, transport and other
basic needs. Further, Santa Casa assists in the provision
of housing and with the integration process.&@asa
is the facilitator of public food kitchens throughout the
city centre of Lisbon.

266CATSJID was an accommodation centre which hosted
homeless migrants. The Centre had a capacity of 50
users and it functioned from 2003 to 2005. In addition
to shelter, e centre provided food, medication and
clothing.

267 Article 138 Law no. 23/2007.

268 Article 142 paragraph 1 Law no. 23/2007.

269PROSAUDESC is an immigrant association that works
mainly with irregular migrants, asylum seekers and
rejected asylum seekers frorformer Portuguese
colonies. The association provides medical care,
including health prevention and medicine, and social
support in the form of food, hygiene products, transport
tickets and financial support in exceptional cases.
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years should become legalized and be assisted
with integration.

In particular, no structure is in place fbe
assisted return of thirdountry nationals to the
former colonies that came to Portugal to
receive medical treatment. JRS Portugal
tPe ieves %mt 8‘?,3% pe§1ly1D reements are
utdated Because hey "do not ‘provide any
instrument to enforce the return oérgons
whose visa had expired.

4.4 Legal Solutions in case of Obstacles to
Removal

Solutions under foreig@erlaw for illegally
staying thirecountry nationals

The Portuguese
possibilities for rejected asylum seekers and
other illgally staying thirdcountry nationals
who want to regularize their stay. This section
will mention the most relevant possibilities.
lllegally staying thirecountry nationals can
apply for a residence permit without having to
obtain a visa first if they fohthemselves in the
following situatiorn&?

e Minors, offspring of foreign citizens
holders of a residence permit, born in
Portuguese territory;

e Minors born in national territory who have
stayedthere and are attending preschool
educatio®’* or primary schoolkecondary
or professional education (and also their
parents);

e Offspring of holders of a residence permit
who have reached the age of majority
and have lived in national territory since
they were 10 years old;

e Adults born in national territory winave
neve left the country or have stayed here
since before the age of 10;

e Minors who areobliged to remainunder
guardianship in accordanceith the Civil
Code;

PCittzéhsdihd nb 'Idhdet hiave! thes ighP ' ¢
asylum in Portugal because the reasons for
which they obtairee this protection have
ceased’?,

e Those who suffer from a disease that
requires prolonged medical assistance
preventing him/herfrom returnng to the
country in order to avoid a health hazard;

e Having served in the Portuguese Armed
Forces;

270 Article 122, Law no. 23/@07, 4th July.

271 From the age of 3.
212 See also Article 42 paragraph 3, Refugees and Asylum
Law.

foreigner os



Who, albeit have Ist Portuguese
nationality stayed in national territorfor
the last fifteen years;

Who h a v elgftdntitional territory and
whose residence
and void;

Having minor children resident in Portugal
or with Portuguese nationality overomnh
he/she exercises effective parenthood
power and ensuge livelihood and
education;

Diplomatic and consular agents or his/her

Economic Aré& or with a foreiger who
is legally resident;

Furthemore in extraordinary situationgan
authorisation for residence may be made by

righ tg}e Ritgciop, Geperalyok SEF @R dheinifiative

the Ministry of Internal Affairsin the

following cases:

Foreign citizens who do ndulfil the
requrements of the immigration law

o For reasons of national interest;

o For humanitarian reasons;

spouse, ancestors and descendants being o For public interest reasons

in charge of the former accredited in resulting from the exercise of a

Portugal for a period no less than three relevant activity in science,
culture, sports, economical or

years;

Who are or have been victims of a penal

social activitie¥’> JRS Portugal
gave as an example the case of

offence or serious or very serious an irregular migrant who is a
regulatory offence related to work, priest; his activity could be
rendering in lack of social protection considered a relevantsocial
conditions, salary and working hours activity to regularize his stay in

exploitation, for which there is prave

evidence from the General Labour
Inspection, and as long as he/she has
declared the infraction to the authorities
and collaboraté with them;

Having been granted residence permit

the country.

Foreign citizen who meethe following
condition&76

0 Holds a work contract or has a
labour connection confirmed by a

under article 109.Residence permit issued workerso6 union, by an
to victims of trafficking in human beings or \gh'Ch :IS party to thﬁ Co\?vsullilng
who havebeen the doject of an action to GounC| ﬁr or by gg; e or
facilitate illegal immigration) eneral Inspectora
Who,. having been grant.ed a reside.nce ° tké?rsitorl)?gag)llnd en';ltzrreed Peargc;?nasl
permit for purpose of studies under articles legally278
91 or 92, and having concluded them
intend to carry out in national territory a o0 Is registered in the Social Security
professional activity as employee oilfse System and hagulfilled all his
employed except for the cases when the /her  obligations to that
permit has been issued within the scope of department.
co-operation agreements and there are no . .
ongoing motives of national interest that AlthQUQh the _solut|ons offered are wide
justify it ranging, met _rejecte_d asylum seel_<ers or c_)ther
illegally staying thirdcountry nationals like
e Who, having been granted a temporary ooverstayersé of a health vi

necessary requirements to obtain a residence

staying visa for research or highly _ _ r ¢
permit, such as identity papers, strict proof of

gualified activity, intend to carry out in
national territory a research activity, a
teaching activity in a high education
establishment or subordinate or
independent highly qualified research.

And also 273 Article 1 paragraph 2 and Article 2 e) i) ii), Law no.

37/2006, 9t August.

274Article 100, Law no. 23/2007.

275 Article 123, Law no. 23/2007.

276 Article 88 paragaph 2, Law no. 23/2007.

277dentical regimefor carrying out an independent
professional activity, for research or highly qualified
activity or to high level students (articles 89 paragraph
2, 90 paragraph 2, 91 paragraph 3, Law 23/2007).

278 |n practice théllegal permanence could be forgiven by
the payment of a fine.

e Those who are married or who live as man
and wife witha Portuguese national, with
a national of the member states that are
party to the Agreement on the European
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means of subsistence and

accommodatiofr?

proobf

The strict proof of means of subsist&ci

this period of economic cis and
unemployment caemoveeven legal residents
from their rights. For the renewal of a
Residence Permit the foreign citizen is obliged
to proof the means of ubsistence (the
reference value is the minimum national salary
0 450.00 Euros monththat increases in case
of a large family (that reference valuan
additional 50% for spouse and 30% for each
children). The family reunion procedure is also
affected by dentical rules.

Longterm solution

In cases where the thicduntry national
receives a residence
law this can be considered a long term solution.
Furthermore, in Portugal a Nationality Law was
introduced at the end of 2006. Puemnt to
Article 6 paragraph 5 of this law, Portuguese
nationality may be granted to adults who have
been born on the national territory and who
have remained on the the ten years
immediately preceding the date of the
application, regardless of the irrelguity of
their situation.

5 Dimensions of destitution

This section will give a detailed overview of
what it means to be destitute for asylum
seekers awaiting the outcome of their appeal,
rejected asylum seekers, holders and
dooverstayersbo
staying thirdcountry nationals who are unable
to be removed by the State.

5.1 Health

ol have problems with
think a lot about all my problems. It is hard to
forget. Why did this happen to me? | feel
depressed

0 Male rejected asylum seeker from Sierra
Leone, 37 years old

Access to health care

As a recent study on maternal health care has
shown, in Portugal immigrant families are often
of a greater social disadvantage than
Portuguese families. Their vulnerability eeer

in relation to their poorer healtht A greater
access to health care is important for them.

279 Article 77 of Law 23/2007. For a residence permit for
exceptional circumstances a special regime is applied,
see Article 123 of the same law.

280 Ordinance no. 1586/2007, 11th December (@inial

language: Portaria n.° 1586/2007, de 11 de
Dezembro).
2Maria do C®u Machado et

differently? Maternal and Childhood Healthcare in an
| mmi grant Popul ationé,
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Asylum seekers awaiting the outcome of their
appeal, holders of a health visa, illegally
staying thirdcountry nationals and rejected
asylum seekers have theghi to access
primary, secondary and emergency health
care. Although a right to health care exists, in
most cases the thimbuntry nationals are
charged the costs of health treatmenblders

of a health visa can receive the medical
treatment for the pumpse of which they came
to Portugal free of charge.

The right to health care is guaranteed in the
Portuguese Constituti
shall possess the
Further, the Constitution provides that the State
is under aduty to guarantee access by every
citizen regardless of his economic situation, to

care283 According to the information booklet of
the High Commissioner for Immigration and
Minorities, the provisions in then€i@ution on
the right to health care also apply to third
country nationaks# The right to have access to
health care has been further regulated in
Order no. 25360 of 12 December 2001,
issued by the Ministry of Health. Pursuant to this
Order, illegally saying thirdcountry nationals
have a right to health caRs5> Health Centres
providing primary care or hospitals may not
refuse medical treatment to a person on the
basis of any reason connected with nationality,
lack of financialmeans, lack of legal status

any other grounds.

To receive medical treatment, thaoluntry

odf illegally h e a patioRals \hdvé %o, show a National Health

Service card (Cartdo de Utente do SNS).
Asylum seekers, including those awaiting the
outcome of their appeals, and other third
country nationals ledly residing in the

Poatugliesen tgrritarlys dare ebpain aat Nationalg h t .

Health Service card from the Health Centre in
their area or from a
staying thirdcountry nationals can only make
use of the health care services if they can
prove thg have been living for more than
ninety days in Portugal. A document proving
residence is issued by the local borough council
upon production of two statements by local

28ZArticle 64 paragraph 1 of the Portuguese Constitution.

283Article 64 paragraph 3 a) of the Portuguese
Constitution.

284mmigration in Portugdluseful information 200&\CIDI,
p. 74. See also Article 15 of the Portuguese Constitution
which provides that foreigners and stateless persons who
fund themselves or whasige in Portugal shall enjoy the
same rights and be subject to the same duties as
Portuguese citizens. No exception is made with respect

they treated

28%0riginal language: Despacho do Ministério da Saude

Li sbom?253@0,He 12 de Dezembro.
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